. (.,s/ ST AlE VS SHAHID GUL
. Case No. 14/02 FIR NO. 63 | DATED: 16.06.2023 U/S: 302/324/337- F(i) PPC/lSAA
POLICE STATION: KALAYA _ ‘ ('

IN THE COURT OF BAKHT ZADA
' ADDITIONAL SESSIONS JUDGE-I, ORAKZAI

AT'BABER MELA
SESSION CASENO. . 14/020F 2023
'DATE OF ORIGINAL INSTITUTION 13.09.2023 '
DATE OF TRANSFERIN = " 1. 21.11.2024

DATE OF DECISION R St 31.01.2025

STATE THROUGH ISMAIL S/O MIRAN SHAH, R/O CASTE STORI
KHEL, TEHSIL LOWER DISTRICT ORAKZAI

: ;______T__‘---‘.-_--‘(Complainant)
Vs

'SHAHID GUL S/O SAID ANWAR, R/O CA81 E-STORI KHLL FLHSIL
LOWER DISTRICT ORAK7AI -

................. (Accused Facing T fial)

JUDGEMENT .
31.01.2025

The accueed Shahid Gul s/o Said Anwar r/o Casfe
Stori Khel, District Orakzai is facing trial in case FIR No.
63, Dated 16.06.2023, registered u/s 302/324/337-
‘ F(i)_PPC/ 15AA of Police Station Kalaya.
(2). f | ‘B‘ri'ef 'facta of the inéfant Mdfaéila based FIR are that
- SHO PS Kalaya after gettmg mformatlon rushed to the
THQ hosp1tal Kalaya and found the dead body of deceased
: J ameel Shah s/o M1ran Shah, aged about 42/43 years and
injured' Muhammad Wakeel s/o Rahim Shah_,aged about
59/60 jfears in the emergenoy room, where cOmplainaht ‘
W r ismai_l reported that on 16.06‘.2021‘% at 0800 hours, he \a/'as
/J present along with his brother J ;iaeel Shah and relative

Muhammad Wakeel at the place of occurrence, near their
BAKHT ZADA . 4

Addl: District & Sessions Judge- 4,
OrglaaiatHangthouse situated at Khwa Dara Stori Khel, in the meanwhlle
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Case No 14/02, FIR NO. 63 || DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/ISAA
POLICE STATION: KALAYA ; _ *.

Shahid Gul s/o Said Anwar r/o Khwa Dara Stori Khel duly
| armed with Kalashnikov carhe there 'lan:cl started firing at
them with intention to kill. .That his hrother Jameel Shah
hit With his ﬁrlng ehd died at the; spot, while his relati.ve
Muharnmad Wakeel Igot injured and the complainent’
| | | luckily eseaped unhurt. Moﬁve ‘for the occurrence is

- disphte over ‘the:‘_ larlded prop,erry. The‘ occurrenceris

witneséed by injured Muhamméd 'Wak‘eel beside,j the
'compla‘inant. He charged accused Shahid Gul for the
SR | ‘ ‘eommission ef offence. ‘The Murasilar was sent thrbhgh
'eon‘stab.le Manzoor Ali_ho. 424, which is received by the
. Moharrir ‘of .the PS and‘hence the rnstant FIR No. 63, dated
16062023, USS  302/324/337-FOPPC/ISAA  was
- registered at'p-ohee s‘ta't.ion Kalayé; bistrict Orakzai.

” ~_(3’)- -After ‘regié.tration :(')f FIR it was handed over to
OII/PW 04 Mmhaz Hussain SI for investigatizoh
Accordmgly, after receipt of FIR PW-04 reached to the

_ spot and prepared site plan Ex PW 4/ 1 at the pointation of

the complamant He recovered blood from the place of

% |LQ 3" presence of the deceased through cotton and ‘sealed the

2\/‘ 5 | sarhe_iritlo'parcel No. 1 Ex. PI. He also.re'covered 05
it 200R rempries of 7.62 bore having smell of freshly ‘d_ischarged

aadt 02‘3"3_13\ zsf\i\g“:“"r and lying in scattered condition at the spet. The OII itched

- his signature on the same with sharp object and sealed the

same into parcel No. 2 Ex. P2. Both parcels No: 1 & 2 were
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“POLICE STATION: KALAYA
taken into possession vide recovery memo dated

'16.0672023, in presence'of the marginal witnesses, which

is Ex. PW-4/2.

The SHO raided the h'ouse of the accused and

arrested him at the spbt along with Kalashnikov from his

house‘aind his card of ari’est-is Ex. PW 5/5. The alleged

recovered Kalashhikov bearing No. 1 960—KK4248 was

'sealéd_into parCeI no. 4 Ex. PA and took into possession in

presence of marginal witnesses vide recovery memo ExX.

(5). -

PW 5/6. .Aﬁerf- completion of ‘investigation the case file

was sent to SHO for sﬁbmiséibn of complete challan.

‘Complete challan Ex. PW 5/7 was submitted by the SHO

against the ac:'cus}ed facing trial Shahid Gul.

, UpOﬁ receiﬁt of case ﬁlé for the purpose of trial,. Vthe
aéquéed was summoned, copies of ‘thé record were
provided to him ws 265-C Cr.P';C on 19.09.2023 and

formal charge was framed against him on 06.10.2023, to

_which he pleaded not. guilty . and ;claimed trial. The

prosecution examined as many as 09 witnesses. The gist

of the evidence of prosecution is as follow;

I PW-1, Statement of Dr. Usman Gul: Stated on

oath that on 16.06.2023 the police brought
.' injured Muhammad Wakeel to THQ hospital»
.Kalaya, along with injury sheet. His findings

are as under;
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STATE VS SHAHID GUL

POLICE STATION: KALAYA

Name: Muhammad Wakeel s/o Raheem Shah

“Aged: 60-61 years

Sex: Male
Cast: Stori Khel

Occupation: Labour

Residence: Qaum Stori Khel, Tapa Mula Khel N

Date of Examination: 16.06.2023

Date and time of arrival: 16.06.2023

(09:55AM)

Number and date of constable Constable -

Wa_]ld Ullah (320)

Date and hour of report sent to Police:
16.06.2023 (10 40 AM)

Particulars of i injury or symptoms in case of
poisoning |

1.5 cm abrasion on right shoulder

‘Mlld scratches on face

No Active bleeding -
nght shoulder XRay done: No positive

‘ﬁndmgs (normal)
" Nature of i mJury (simple)

Kind of weapon (blunt object)

- PW-2, Statement of Humayun MMHC: He has

incorporated Murasila into FIR, which is Ex.
PA and correctly bears his signature. The SHO

handed over to “him parqel containing

‘Kalashnikov along‘ with magazine containing
. two live rounds of the same bore. The number
was allotted to parcel which is'parcel no. 4. He

* kept all the parcels i.e., parcels no. 1 06 in Mall

Khana in safe custody and entries were made in

register no. 19. His statement was recorded by

" the IO u/s 161 Cr. P.C.
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STATE VS SHAHID GUL

POLICE STATION: KALAYA

. PW-3,

. CMO:

Statemeni Df. Saleem Uliah retired

He was poéted as Chief Medical officer DHQ

- KDA

Kohat. On 16.06.2023 at 03:30 pm he

conducted post mortem examination of

deceased Jameel Shah s/o Miran Shah aged -

about 42 years Stori Khel, District Or’akzéi. He

found the following on examination:_of the dead

‘body;

- Extenal Appearance:

There was no mark of ligature.

Condition of subject stout emaciated,

" decomposed etc. clothing.

About 42 years young man with rigor

mortis fully developed.

Wound, bruises, position, size and

Nature:

1. A firearm entry wound of about
18x1/8 inches  on  the
posferolateral surface of left lower
lundber region. X-rays 'abdomen‘
done which shows bullet on right - |

N side of abdomen.- Bullet was
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POLICE STATION: KALAYA

recovered from the lateral surface

of left lumber region.

: Crahium and spinal éord: |

1. Cranium normal.
1i. Spinal cord normal.

1. Walls Heaifhy

i Pleura Healthy

iii. = Larynx and trachea Healthy
iv.  Right lung Healthy

v.  Left lung Healthy

Vi ' Pericardium and heart Iiéalthy

vii.  Blood vessels Healthy

Abdomen:

Left side of wall pei‘itoneurn, small and

large intestine and kidneys injured.

Muscle, bones and joints:

i.  Diseased or deformity: Nil
ii.  Fracture: Nil
iii.  Dislocation: Nil

Remarks of the medical officer:
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o POLICE STATION: KALAYA

 In my opinion the death has occurred due -

to injury to the intestine and major blood

ve’ss‘elsr" of the abdomen leading to

profuse bleeding.

"‘Probable Times that ElapSed:

a. Between injury and death: within20

minutes

b. '_Bethen‘death and Post Mortem:

More than 06 hours.

He has also endorsed on back of the 'injury

sheet, which is Ex. PW 3/1, while the postmortem

| réport is Ex. PM consisted of 06 pages. He

handed over the blood-stained garments along

with postmortem report containing 06 pages and

bullet recovered from the abdomen of the dead

body sealed and handéd over to the police

officials.

of Minhaz

Hussain

PW-4, Statement

In vestigdtibn Officer PS Mishti Mela:

" On 16.04.2023 Moharrir of the PS handed

over to him copy of FIR along with other

relevant documents and thereafter he proceeded

to the spot. He prepared site. plan at the

pointation of complainant which is Ex. PW 4/1.
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Case No 14/02, FIR NO. 63 | DATED: 16.06.2023 U/S: 302/324/337- F(1) PPC/ISAA

POLICE STATION: KALAYA

He took into possession blood stains through

cotton from the place of ’deceas"éd and sealed the

~ same into parcel no. 1 Ex. P1. He recovered and

took into possession five empties of 7.62 bore
which were having smell of freshly discharged
and itched his signatures on the same with sharp"_'

object and sealed the same into parcel no 2 Ex.

P2. All the exhibits/parcels were duly stamped

with monogram “MH”. The recovery memo is

Ex. PW 4/2. Constablé Wajid Ullah handed -

over to him postmortem report, blood-stained

garments of the deceased and the injured along

with one spent bullet. The blood-stained |

-garments of the deceased were sealed into
parcél no. 3 Ex. P3. The blood-stained garments

of the injured were sealed int 0 »pércel no. 5 Ex.

P4 and the recovered spent bullet was sealed.

into parcel no 6 Ex. P5. All the parcels were
duly stamped with monogram “MH” and

recovery memo' in this respect is Ex. PW4/3:

The SHO arrested. the accused along with -

Kalashnikov with fixed charger éontaining two
live rounds of 7.62 bore which were handed
over to him by the SHO in sealed condition in

parcel no. 4. He submitted report for addition of
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- POLICE STATION KALAYA

‘section 15AA which is Ex. PW4/4. He also
-added section 337A(I): after receiving legal

opinion of DPP which is Ex. PW 4/5. He

produced the accused for physical custody'
before the Judicial Magistrate. on 17.06.2023
,vidé'hvis appl_ica’ﬁon EX. PW‘4~/26 and obtained
two days custody. During investigatioﬁ on
18.06.2023 .the_ accused confesged his guilt and
at his pointation: the 'investigation officer

proceeded to the spot.the pointation memo is

E Ex PW 4/7, which is duly signed the marginal

witnesses and thumb impressed by the accused.
He prepared the list of legal heirs of deceased

Jameel Shah which is Ex. PW 4/8. He produced

the accused for recording his confessional

Vs‘tatément vide -applicétion Ex. PW4/9, but he

refused to confess his ouilt. He recorded
statements of Ismail and Muhammad Wakeel.

He sent the recovered case property sealed in

| parcels no. 1,3 and 5 through constable Gul

Karim to FSL vide application Ex. PW 4/9. The

road certificate is Ex. PW4/10. Statements of -

constable Gﬁl Ke.lri.m and Mohartir Humayun

were recorded. On 23.06.2023 he sent case.

property containing in parcel no. 2,6 and 4 to
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STATE VS SHAHID GUL

Case No. 14/02 FIRNO. 63 || DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/] SAA

POLICE S'lATION KALAYA,
FSL vide application Ex. PW 4/11. Road
certificate which is Ex. PW 4/12. Statements of
Gul Karim and Meharrir Humayun were

recorded. Later on, the FSL reports received -

‘which ate Ex PW 4/13 and Ex. PW 4/14. He
iplaced on file the relevant DDs consisted of 04

pages whrch is Ex. PW 4/15 and relevant page

of reglster no. 19 is Ex. PW 4/16.

PW-5. Statement of Aftab Ahmad SI, Police

L_iné Hangu on oath:

He was posted as SHO ‘PS Kalaya in the_
relevant days “On 16.06.2023, upon receiving
information he rushed to T HQ h03p1tal Kalaya
where he found the dead body of Jameel Shah

along with mjured Muhammad Wakeel. The .

' matter was reported to hlm by one Ismail

Lo
/\. 1y

£

adat: Di

BAKHT ZADA .
stnc\ & Sessions Judye:
Orakzai at Hangu

(brother of the deceased) which was reduced
into the shape of Murasila, which was read over

to him and he thumb impressed the same to be

~correct. The report was verified by injured

Muhammad Wakeel and he also thumb

impressed the same to be correct. The Murasila.
is Ex. PW 5/1. He prepared injury sheet of
injured Muhammad Wakeel which is Ex. PW

5/2. He also prepared the injury sheet and
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Case No 14/02, FIR NO. 63 | DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/ISAA |

POLICE STATION: KALAYA
inquest report of deceased Jameelt rShah which
is Ex. PW 5/3 and Ex. PW 5/4 respectively. The
Murésila was handed over fo constable
Man%o’or Ali fdr_ ﬁansmis’sion to PS and the -
injury'éheet and inquest repo:rt were hande‘d‘
ov'er*to_c_onstable Wajid Ali fbr handing over thé
same the doctor. He arrested the éccused duly
armed with Kaléshnik_ov éﬂd ‘is‘s'ued his card of

arrés_t which is Ex. PW 5/5. The took into -

poSéession Kalashnikov no. 1960-KK 42438

along with fixed charger having two live rounds

of 7.62 bore and sealed the Kalashnikov along

~ with charger and two live rounds in parcel no. 4

which is Ex. PA with the seal of monogram

“AA”. The recovery memo in this respect is Ex.
PW 5/6‘du1y'signed by -him in presence of |
marginal witnesses. Compiete challan was |

prepared which is Ex. PW 5/7.

PW-6, Siatement of Constable Muhammad

Irshad, Police Line at Baber Mela:

He was posted at PS as constable in the relevant

days and as marginal witness to recovery memo

Ex. Pw 5/6 vide which the SHO took into
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Case No. 14/02, FIR NO. 63 || DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/15AA

POLICE STATION: KALAYA -

possession the Kalé_shnikov along with fixed
charge ﬁaying two live rounds of 7.62 bore from |

"the accused and s'ealed the same into parcel no.

4 Ex. PA. His statement was recorded u/s 161

Cr. P.C.

PW-7, Statement of constable Wajid Ullah, PS

Kalaya on oath: On 1 6.06.2023 he was on duty
with the SHO, who handed over the dead body

along with injury sheet to him in Kalaya

Hospital. The same were harided over to doctor, -

who referred the dead body to KDA hospital

Kohat for pdstmbrtem examination. He also

handed " over the 'injufy sheet of injured

Muhammad Wakeel. The doctor handed over to
“him the blodd-stained garments. He took the

~ body of deceased along with the documents to

KDA hospital Kohat and handed over the same

to concerned doctor; who later on handed over

one speht bullet and blood-stained garments of

deceased and postmortem report. He took all the

documents and on _remrﬁ to the PS and handed

over the same to investigation officer, which

were taken by the investigation officer vide

recovery memo. Hi's'statement was recorded u/s

161 Cr. P.C.
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POLICE STATION KALAYA

PW-8, Statement of Gul Karim, posted as

Mokarfir at Police Station Dabori on oath: On .
16.06.20237 , he was’ Vp'r.esent with the

investigation officer. In his presence the 10 took

into possession blood through cotton from the

place of deceased and sealed the same into

parcel no. 1 Ex. P1. The investigation officer

recovered and took into possession, from the |
place of accused, five crime empties of 7.62.

bore giving smell of freshly discharged 1aying

in scattered condition and sealed the same into

parcel no. 2 (Ex. P2). Seal of monogram “MH”

was affixed on both the parcels and recovery

memo which is already exhibited as Ex. PW 4/2

was prepared which is correct and correctly |

bears his 'signatur_es along with signature of

other fnarginal witness Khalil Ur Rehaman. The

10 took into possession blood-stained garments

- of the deceased and injury and one spent bullet :

sent by -the doctor. through Wajid Ullah

constable and sealed the same into parcels no. 4

to 6 respectively | by affixing the seal of

monogram “MH” in presénce of marginal

witnesses ‘and took the same vide recovery

memo which is alréady exhibited as Ex. PW
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Case No. 14/02, FIR NO. 63 || DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/15AA

POLICE STATION KALAYA

4/3. In his presence the SHO handed over parcel |
no. 4 containing weapon of offence sealed by
affixing monogréfri of .“AA’;‘-to the investigation
officer. He was also present at the time of |
pointaﬁon oﬁ 18.06.2023 where the accused led
them to the place of occurrence and correctly
pointed out the spot and place of accused, .
decéased.and injured. Pointétion memo which

is already | exhibited - as Ex. PW 4/7. On

19.06.2023 the investigation officer handed

‘ovef to him parcel no. 6 along with road

certificate bearing no. 88-89/21 which are

already exhibited as Ex PW 4/10 and Ex. PW

4/12 along with applications addressed to FSL

au‘th(')rity:which'are already exhibited as Ex. PW
4/9 and Ex. PW 4/11 respectively. The parcels

were taken to FSL and after submission of

N parcels no. 1,3 and 5 he obtained the endorsing .

stamp of FSL over the receipt while the parcels .

no.‘2, 4 and 6 were riot submitted. Similarly, he.

took, on 23.06:2023 parcels no. 2, 4 and 6

containing five shells of 7.62 bore, spent bullet
and Kalashnikov along with road certificate, to
FSL Peshawar and after submission of the same

to FSL authority he returned the road certificate
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POLICE STATION: KALAYA

having recetving stamp of FSL authority and

handed over the séme to 10. The recovery
memos in this respect are correct and correctly

bcars’ ~his  signatures. His statement was

recorded by the IO u/s 161 Cr. P.C.

PW-9; Statement of Compldinaht Ismail s/o

Miran Shah aged aboiut 48/49 years on oath':

He stated that deceased Jameel Shah was his

brother while PW. Muhammad Wakeel is his

distinct relative énd accused Shahid Gul is his
co-villager. On 16.06.2023 he along with his
bother Jameel Shah and PW Muhammad

Wakeel were present near the house of one

| Wazir ‘-Sifuated at Khwa Dara Stori- Khel. At

" about 0800 hours accused Shahid Gul duly

armed with Kalashnikov appeared and started

firing at them with intention to commit their
murder. As a result of which Muhammad

" jame_el got hit and died at the spot and PW

Muhammad Wakeel sustained injury, but

Juckily escaped unhurt. After the occurrence .

accused decamped from the spot. Motive
behind the offence was dispute over the landed
property. The deceased and injury were taken to

THQ hospital Kalaya wherein the emergency
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POLICE STATION: KALAYA

room he lo&géd the report Vregardihg the
occurrence which was scribed in A‘shape of
Murasila élready‘Ex; PW 5/1. The contents of |
rebort weré read ovef to him and after admitting
the sarﬁe to be true aﬁd correct he thumb
impressed the same as token of correctness. PW
Muhammad Wakeel was medically examined
fhereaﬂer the complainént pointed out the place
of occurrence to the 10, who prepared site plah
at hlS instance. :.The dead boély was tgken to
KDA hospital ‘Kohat as the facility of
postmortem 'waé notﬂavairlable in THQ Kalaya.
| He.a_llso identified the dead b.ody'before the
doctor. He charged the “accused  for .fhe ‘
| cdmmissibﬁ of offence. -
(6). | The prqsecution éldéed its 'évidenée, whereafter
- statement of accused recorded u/s 342 Cr.P.C wherein he
did not opt for defen;:e évidence, théreafter, arguments of
thenléarned DPP for the State and bounsel for the accused
o facing trial heard and case file perus‘ed.
o _— |
o “.1) (7) Arguments:

poOP
Bp\\k\‘\ Zs‘o 5)\)(\\)

13,50 Learned counsel for the complainant and Sr. PP for the
. “\ Ha‘\qu . .
N\(“'O\so a3t _ :

State argued that the accused facing trial is directly nominated
in the FIR. The case of prosecution is also supported by site

plan Ex. PW 4/1 which has been verified by accused by
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POLICE STATION: KALAYA

making pointation af :ché épof. The recoverie‘s made .from the
spot in .the_form of bloéd and empti§s also support the case of
prosec.utio‘n'. The medical evidénce‘.‘i.e. postmortem report Ex.
PM aiso supports the VérsiAo'nof prosecution. The complainant
and the ‘wit:nesses of recovery ha\'re'bee-n_producec_l by the
prc‘)s_ecutilori_‘ f_df re_cbrding their staterﬁgnts as witnesses, whom
have fully ‘S'l"Jpported the case of __ »prosecution and their
st'ate‘r'r‘len‘ts ﬁave. been subjected to léngthy Crbgs examination,
but nothing cbqtradictory c'ould be extracted from the mouth
of any of the witﬁesses of the pfoéécution. They argued that
the prbsélcutidn hlas pr'ovéd‘it's caseAl.jeyond shadow of any
doubt. | |
(8). Learned counsel for the defence argued that though
the accused facing trial is directly nominated.in the FIR but
_ there is aﬁ unexplained delay of about 01 hour and 25
minutes iﬁ reporting the matter to the police, the site plén
E‘x.-PW4/ 1 also-does not support the case of prosecution
and that point “B” from whére five empties of 7.62 bore
were re'cove'red' is not shown in the site plan. He argued that

the case. of prosecution is hit by article 129 (g) of the

734 \ | |
| /Y Qanoon e Shahadat order 1984, because the name of one
. . \ . ) ' ‘
! | \ 250 Muhammad Wakeel is mentioned in the report as injured
1 3\)0‘\‘ - :
Bl\v‘“s 5\0“5 : o ) .
. " d\._D'\s%‘:;Kla\ v eyewitness, but his statement is abandoned by the

! | ' prosecutidn.- That story of the prosecution regarding arrest

of the acc'used'recovery of alleged we.apon of offence, is
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POLICE STATION: KALAYA

also fake and concocted as no person of prudent mind

‘would believe that as to how a person being accused of the

offence of murder would wait with the weapon of offence

for arrival of police in front of his house. That the statement

~of investigation officer and other PWs are not in line with

report of the compléihant. That the alleged weapon of
offence has been sent to the FSL with a delay of 07 days.
He argued that there are various dents in the prosecution

case which are fatal in nature in leads to the failure of the

. prosecution to prove its case beyond shadow of doubt

entitling the accused facing trial to honourable acquittal.
In view of the available material on file and the
arguments’ advanced by:f learned Sr. PP for the State,

complainant and that of learned'couhsel for defence, the

- points for determination of charge are;

I. Whether the occurrence has taken piace inthe
‘.,inode and manner as detailed in Murasila Ex.
PWS/12. | N |
II. Whether the report has been made to police
in the mode and mann‘er” as detailed in
Murasila Ex. PW 5/1?7 -
III. Whether the case of prosecution is supported

- IV. Whether circumstantial evidence “supports
- the case of prosecution?
V. Whether the accused has any motive for the

commission of offence?
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| (9) - As per conterli;.s of Murasila Ex. PW-5/1, the _da‘te
 and time of occurrence is 16.06.2023 at 0800 hours. The
place of occurrence is. Khwa Dara, Stori Khel at the
. distance of .24/25 km from the police station towards east,
' Wheré the compiainei’nf- Ismail/PW-9 along with 'ihjured
Muhammad .Wakeel and his .. Brother J ame‘elv Shah
(deceased) were present, When, Vét;thé time of occurrence,
the accused faéjng trial Shﬁhid Gul.'.é/o Said Anwar duly
- armed with Kalashnikov has' come an’d made firing at .t}.lem
with the ihtentipn to kill, ;s a result of Which the brother of
complainant ‘namely Jameel Shah hés been hit and died on
.the Spof, hlS rélative_Muhammad Wakeel suétained injuréé,‘
whilé the comﬁlainant luckily escapéd unhurt. Motive’ for
the occurrehcé is dispute over the laﬁded property. After
registraﬁon of FIR, PW—04/the 'IO‘ has reached the spot
where he has prepared the site plan Ex. PW5/1 on the
.pointati_oﬁ of 'complainant/PW-(')9 - wherein  he has
| confirmed the pvlace of .occurrehce aénear_the house of one

Wazir, Khwa Dara Stori Khel. In the site plan the deceased

a Z4 Jameel Shah has been shown at point “A” from where the

. _
/ blood was secured through cotton by the I0/PW-4 and

pOP e ‘ A _ A .
) . \m\; \i"‘” sealed the same into parcel no. 1 (Ex. P1) and the same was
taken into possession alongv with five emptiés of 7.62 bore -
giving smell of freshly dischafged, recovered from the

placé of the accused, sealed in parcel no. 2 (Ex. P2), vide
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' recovery mémo Ex PW 4/2 in presence of the marginal
witnesses. Learned defénsé: counsel pointed out that point
“B” in _fhe site plan, from 'where‘the empties ,haVerb.eén
recovered has not beeh shown and the said stance of the

. learnéd_ defénse’_ _‘corunsel ~is also admitted by - the

‘ 'investigatidn officer du‘riri-g' his cross examination recorded
as PW-04, but he has stat‘e.d.» that point “B” is allotted to the
recove"ry.,of empties. Fﬁr’thermore, in the description of the
site plan, the detail of point “B” has been given by the IO

'accofding to which five emptiés of 7.62 bore were
recovered from | the said place. It is explained in the
recovery @emo Ex. PW-4/2 that point “B” is situated near
t_ﬁe plaéé (Sf.presence of thef accused, therefore, m‘ei’e“ non-
méntidﬁing of point B is a cierical'mistake made by the IO
and'the co@plainant party cannot be penalized for the same.
Another objection is regarding the mentioning of wrong
FIR numbefé on site plaﬁ and recovery memo which also 18

‘not fatal because the contents of rex:évery memo and site
> 2% ‘ plan belongs to the instant case FIR No. 63.

The prosecution in order to prove its case, examined

complainant as PW-9, investigation officer as PW-04 and
i 1p‘0"\t‘3\u\\x"—'\ :
'0

s &Se\“a(\q‘) witness of recovery memo as PW-08. In examination in

et
\ oY o e

chief of all the three witnesses they are unanimous on the
point of pl_acé of occurrence. During cross examination the

complainant as PW-9 confirmed that he has pointed out the
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‘ ~ place of deceased, blood-stained earth and the plac‘e' from
Where tﬁe aecused_made _ﬁrving.i After arrest of the accused
fa_cing tfiai, he was taken to the place of occurreﬁce for
peintetienef the spet an'd"in this respect pointation memo

- Ex. PW 4/7 was prepared which i's‘dully thumb impressed
bjthe accuéed facing trial and _sighed by the marginal
witnesses".be'sideithe invesfigationefﬁcer. Statement of

| marginal.\l;\?itness.. of the ‘pointation fnemo namely_ Gul‘
Kaﬁm 1s recorded as PW-S; who ‘has stated that on
18.06;2023 theaecused led them to the place of occurrence
and correctly pointed out the spot and places of accused,
deceased end injured, but ‘d'urin‘g the course of cross

ex_eminetion a single quesfion or suggestion has not been -

:put to him in order to shatter his statement on the poinf of
pointation of place of oc.currence. rﬁad_e’ by the accused.. So,
the whole prosecution evidence as Well as the pointation
rﬁade by the .accuéed vide pointation memo Ex. PW 4/7 are

' | l/ey' unanimous on the pvoi.nt o‘f place of occurrence. The date

1,)/ and time of occurrence mentioned in the Murasila Ex. PW

17;'*0%3 (\\5/ 1 1s 16. 06 2023 at 08:00 am. Complainant/PW-9 during
WY o0
BP.“&SQE’S\O g\)
Md\zb"s“o\f;\m\%‘“a“ his examination in chief “has conﬁrmed the time of

occurrence. A single question has not been asked from
complainant/PW-9, durihg his cross examination in respect
of the time of occurrence. Furthermore, the defence has not

checked the account of any of the prosecution witnesses on
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the poiﬁt of date anc.l‘:tir;e.of océurrence and thus 'fhe
statementé ..o_f PWSs are unanimous in respect of the place,
date and fimé:of o¢curren¢e and no fatal discrepancy is
brought on record ‘byj the def_ens:e in this respect.
Complair‘l‘ant/PW-9 durihg his statefheﬂt has ‘r'eiterated the
contenfié of . Murasila and stated that he has thumb
impressed the same. Aftab Ahméd..SHO, the scriber of
report, haskapp‘eared as PW-5, Wheféin he stated that he
reduced the ‘report of thé complainanf into sh‘ape .df
Murasila an'd.read over the same to him which he had
admitted as correct and put his thurﬁb impression‘ on the
same which is Ex. PW-5/1 and corrécﬂy bears his sigﬁatﬁre.
He also stated that the report is \‘/eriﬁedV by injured
Muhammad Wakeel and_,the same was thumb impressed by
~him after admitting the vréport as cérrect. ‘Statement of
Humayun MHC PS Kalaya was- recorded as PW- 2, who
has reglstered the FIR on the basis of Murasila.
CQmplaihant during his statement as PW-9 has confirmed
that the repdﬁ has been made by'him to the SHO/PW-5 at
THQ ‘hOSpital Kalaya.‘ Duriﬁg éross examination

ld . .
Y complainant stated that he along with Muhammad Wakeel

neo o e
e.l\V\"“ 12& wourt have shlﬂed the dead quy to the THQ hospital Kalaya,
. 'c\&seg\\aﬁg\) ' ‘
pad\: O‘SE\(a‘ﬂa‘ . after arrangement of the vehicle. The scriber of report PW-

5/SHO stated during his cross examination that he reached

to the spot at 09:20/09:25 am which is in conforfrﬁty with
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.fhe time of report .men'tione;ij in the Murasila Ex. PW 5/1.
PW-2, Moharrir I-Iumayun has not been Cross examined on
the point tnat at what time and through whom he recelved
the Murasila. PW 1, Dr. Usman Medlcal officer THQ
' hospltal‘Kalaya has 'mentloned‘ in hls exammatlon in chief
‘the time nf arri\kel of the injured Munammad Wakeel before
‘him  for fnedical examination as O9:5-5am which is
supporting' the stence of the complainant regarding tiln'e of
occurrence as weH as the stance of the PW-5/SHO/ scniber
of Murasila, who stated thaf he reached'.'to the hospital at
09:20/09:25 am and definitely the scribing of Murasila and
preparation of injury sheet in the hospital might have taken
| at leest 20A minutes. The distance between the place of
occurrence and THQ hospital Kalaya, where the report is
made, is mentioned about 25 km and fh‘e complainant at
least rnight. have taken more than one hour in arrangement
of venicle and shifting the .dea‘d b_ody and injured to thev
hospital. Keeping in view'tne eontenti’on of'the complainant

in Murasila Ex. PW 5/1, all the ab_oVe-named witnesses are

7wl

unanimous regarding the date, tinle, place, mode and
3 e e

L\

manner of report made by the complainant. During cross

&?'ifmuqu examination nothing contradictory could be extracted from
2l o .

~ them rather they have confirmed the aforementioned facts

during their cross examination.
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(11).  With respect to ocular- account, the learned defence

_ cognsél time and again stated th“at the prosecution have
abandoned the injured vﬁtnesé Muhamméd Wakeel which
brbught thé case of the prosecution under the ambit of artic_:le

| 129 (g) of the Qanobn ¢ Shahadat order 1984, but it is
noteworthy that several notices and wa‘rrants‘ were issued by

. this court to injured witnéés Muhammad Wakeel, but the
‘same returned un served with tfle r'eporf of DFC concerned -
that he searched the PW on the .given' address, but he was
not évailabl'e in his house and in the locality and that he was
a\}oiding his'lawful arrest and has gorié to unknown place.
S‘Fateméht of DFC, Sirab Ali was recorded as SW-1 on
17.10.2024 wherein he has.‘ further stated that “I had
inquired aboict the witness from the people of locality, who
had reportéd that the Qitness has hire' assassin (contrdct
killer) and moSthof- the time leads hidden life. Therefore, [

returned the warrants unexecuted along wfth my reporton
the back of the warrant Ex. SW1/1 ﬁml also obtained the

signatures of one Muhammad Tahir s/o Mehmood Shah

/j | “on the back of the warrant”

Wi ‘I;"Otsm""\" The statement of learned Sr. PP for the state
. recorded on 04.12.2024, while abandoning PW
Muhammad Wakeel is also worth perusal wherein, he has

stated that;
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*‘.We .abandoned PW Muhammad Wrtkeel, who being
intentionally avoiding reéording his siatement being won
over by the defenre as he has _affected compromisé with
the défeﬁc_e in'-leis- 0Wn‘ea$e as far 'avs our kn‘orwledge‘is

| eoncerned””

The above statemen‘rsdf the DFC concerned recorded

aé SW-1 and joint staternent.of learned Sr;' PP for the state

| arrd le.arned counsel for the complainant ehows that injured
PW Mﬁhammad ‘Wakeel has | been abandoned | by the
prosecution under compulsion due to the above-mentioned
'reasone. It was not pOss_iBle‘ for i’the_ .pr_osecution to procure |
the atrendanee'of 'Witness of sueh Va character, furtherrnore,
after reports of DF C"_ concerned recorded as SW-1

| mentioried above, the defenee would cieﬁ.nitely raise fingers
at the evidentiary value of the statement of a PW of such a
character.

Artiele 129 (g) of Qanoon e Shahadat order 1984 is
reproduced beiow for ready reference;

| A_r'ticle. 129 ()—- that evidence which could be and
" is not produced would, if produced, be unfavodrable to
th>e berSon who withholds lt

So, in_',the pres'er'lt, case, as reported by SW-1 his

’Lpo o‘\(
M"‘ 99\0“ s 2 resence could not .be procured therefore the case of
B C\&Se \'\ \)p
W 2

prosecutio_n does not fall within the ambit of 129 (g) of

Qanoon e Shahadat order 1984. It is also worth mentioning
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here that Complainarlltﬂlsmail Being éye‘witnessrand Brother
of the deceased has recorded his statement as PW-9 and his
statemeﬁt has not been Cross cxéminéd on the material
points i.e., date, time and piace, furthermore, his statemént
- has remained intact on other materiavlspoints during cross
examination.
( 12). Learned defense c_ounsel- also laid stress upon the cross
| examihatiori of investigatidn efﬁcef/PW704 wherein he has
mentioned Athat;

“It is correct that eecording to informdtion furnished
by elders of the Iec_'ali.ty., I have mentioned the Sfact about
15 persons came there, demolished the stone built wall
and were proceeding to house of accused, out of Whom
04/05 persons were armed with ptstols due to which the

| accused made 02/03 aerial firing because of fear but they
were stil( proceediteg', therefore, the_acc‘used entered to in
his 'house and cross firing was ‘made between them,
because of which the deceaseaf Jameel Shah got hit and
died on the spot. This stance (.)f~ inves;[igatiOh ofﬁce.r/P'W—
04 during h_is cross examination has no evidentiary value

A because the same is not supported by‘.the statement of a

respect nor he has conducted his investigation on the same

line. His examination in chief is also silent about this fact,
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theref"orc—:-,j such statemént of .investigation ofﬁcér Without
supportmg and corroboratlvc evﬁence has no ev1den£1amy
value. PW 05 Aftab Ahmad SHO after scribing report Ex.
PW 5/1, preparation of injury sheet of Muhammad Wakeel
- Ex. PW 5/2, injury sheet and inquest report of deceased
Jameel Shah Ex.lPW 5/3 and Ex. PW 5/4 proceedeci'for |
arrest of .the accuéed, who .wasA arrested duly armed with
Kalashnikov. His card of arrest is Ex. PW 5/5. He took into
possession the Kalashnikov no. 19'60-KK:4248 along with
- fixed charger.having two live rounds of 7.62 bore and
sealed thé same lint:o'v par‘celA no. 4 Ex. PA, vide recbv_ery
I. memo Ex. PW 5/6. The statement of PW—S,‘ Aftab Ahniad
has remajned unshattered during cross examination on the
point of recd'vemy of above-mentioned Kalashnikov from
'p.ossessilon of the accused facing trial. Statement of PW-06,
Muhar'nmad Ikrshad, who is marginal witness of the
recovery memo Ex.‘PW_ 5/6, vide which the SHO took into
possessionAKalashnikov No. 1960—KK 4248 along with
fixed charger having two live,rounds of 7.62 bore, who
afﬁrmed- his signature on the recovery memo Ex. PW 5/6 |
_ ( as token of its‘corre’cfness. During cross éxamination the
oM “w,,\defense fai‘l‘e‘d:to controvertl the recovery of the above-
mentioned weapon. from the possession of the accused
facing trial. So, the recovery of the weapon of offence from

possession of the accused facing trial is proved on record.
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(13). . Th.e, circu‘msta<nt‘ia‘l .é{/idenCG agains.t the accused
fécing trial éonsisté of recévery of blood from the place of
deceaééd, re‘cov'ery> of five empties of 7;62 bore giving
smell of freshly disbharged, from the pl.a‘c'e of accused
sealed‘irll parcel 'n('). 2 Ex. P2, recovery of blood stains from

. earth through cotton from the place of deceased, sealed in
parcel no. 1 Ex..P1, recovery of Weépon of offence frém the
accused facing trial vide recovery memo Ex; PW 5/6, the

| report of FSL regarding blood stained ébttbn Ex. PW 4/14,
the .report of FSL Ex. PW- 4/13 regafding_ the empties.

- ;ecoﬁergd frofn the sp:(it énd Kalashni_kdv No. 1960-KK
4248.'vrecover§d"from the possession of the accused facing
trial E.II.ld‘ report of FSL Ex. PW 4/14 regarding blood stained
g.arme':nts of the deceased. Thé statements of 'Wit_rieéses
recorded in‘resplect of the above-‘rhentionéd recovery are
| unahimous regarding the mode, mariner and venue of
| recévery and ‘their.statemen-ts haVe not been sh‘attered in
this respect.

| (14). After recovery of We‘apon of offence by the SHO/PW-

- ‘ 05 and sealing the same in parcel no. 04, the SHO returned
S to the police station and handed over the parcels containing
- g
A : : . .
g \ Kalashnikov along with magazine and two live rounds of
B - :
| PO o L : L
BP‘.‘(‘\;‘seﬁs“’?\Zu ~ 7.62 bore to Moharrir of the PS, who in his statement as
.\'\\*0'\9“0\:‘;\{\16\ A R o
ROl

PW-2 has rcorrectly mentioned the same. PW-02 has stated

that parcel no. 4 was handed over to him by the SHO for
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keeping it in safe cusfody in Mall Khana and heA made |
entries in .fegistef_no. 19 in this regard. The staterﬁents of
marginal.v'vi'tneséés of 'recovery. memos‘, pointation memo,

, SHO/PW_—OS, i‘nx}estigat.ioh 6fﬁce1f/PW~O4 and complaihant
have been cross examined, but nofhihg cpntradictory could
be éxtracted from them fcgarding the'mdde, manner and
Venue"of recovery éxcepf that no private person has been
aésociated with the process of search and recovery which,
in circurhstances Qf the case, is not fatal to the case of
proseéution for, in such ‘like cases keeping' in view our

‘s'ocial. setup no oﬁe poke noes into the éffairs of other.
Mbreéve‘:ﬁthe poliée Qitnessés are considéfed as good

~ witnesses .ésn ﬁan_yA other private _witnes‘ses except some

| maléﬁde is pr(;ved on behalf of police witﬁess; buf in the
present case ﬁo malafide on behalf of police witnesses have
even been alléged by the defense. The safe custody and
transmission of samples to the FSL,‘fhe case propefty has
been properly ‘handed over to PW—OZ, Moharrir of. the
p’ollice lStati.on, who has 'déposited the ééme iﬁ Mall. Khana
.-aﬁer making entries of the same in. register no. _19. On

p@ v 19.06.202_3 tﬁe'parcels have been hapdéd over to constable

. "< ~ Gul Karim for sending the same to FSL which entries are

< 'I;‘*D’t's@“‘"élearly shown on page Ex. PW 4/16 of the relevant register.

The FSL report Ex. PW 4/13 éhows that the ﬁve 7.62 MM

bore crime?erhpties marked C-1 to C-05 were fired from
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7.62 bore (SMG) rifle No. 1960-KK 4248 which has been
recovéred from the po‘ssc.as'sion of the accused facing trial,

' furtherrﬁoré th‘e"postmorté'm report of the deceased Jameel

~ Shah available on record as Ex. PM and statement éf the
concemed.medical _ofﬁce'rv.Dr. Saleem Ullah recorded as
PW-03 fully. su‘ppor.tsr thé versién of prosecutioﬂ | and

| ndthiﬁg favc_mravblé has been _br‘ought on record by the
defense i'n its féVOur. Hence in view of what is discdSsed

“above, the case of prosecution has also been‘substan_'tiated '

_ 'by the ?:ircur‘ﬁstantial evidence.

(15). With respect to motive behind the occurrence, the
‘complainan_t in his report Ex. PW 5/1 and in his coﬁrt
stateme'ht‘.és' _PW—Oghas alleged that -m(A)tive‘ behind the
o‘ccurren:c‘e 1s dispute o.vér: fhe landed property. The said
_ stanée of the complainqnt‘_rvegarding the riiotivé ié nowhere
shattered by the defense during the éourse of their cross
e);amination.

(16). In view of what is discussed above, it is held that the

| prose_Cutiqn has. proved its case beyond shadow of any

doubt through ocular and circumstantial evidence, hence

\ the accused narnely Shahld Gul s/o Said Anwar is- held
OP e
,}al\\’\“ 77-,:\ o 3
C‘g,se W gullty of offence u/s 302 PPC for committing murder of
| R Jameel Shah s/o Miran Shah and accordingly he is.

convicted.
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| (17). As for as séc':tibhl324 'PPC‘and 337 F.(i)r for
: attempting mufder .and inflicting injuries at thé‘ person of
"i‘njuredA Muhammad .Wakeel afe concerned, as ‘per
medicolegal report Ex. PW 1/1, the said injuries occurred
due fo blu"nt: ébjé;:t aﬁd Vits.nature is simple, fuljtﬁermore,
there is no e\fidence on'fecord thaf thé said iﬁjuries wére
| sustained due to ‘the act of the accused facing trial,
| therefore, the‘ sanié'r are not prqved ‘aga'instﬂth_‘e accused
‘fa'cing. tﬁal. |
The aqcused facing traii is also held guilty of
offence -ﬁ/s ,715-AA. for having in possession illegal
Kalashnikov which was recovered from .his possession by
the SHO ét the time o‘f his arrest and which is also the
weapon of bffénce éndthere is no légal justiﬁcation for the
same.

(1.8). _ As the a‘ccused facing trial i's an aged person having
| age of aboiﬁ fﬁoré than 50 year$ and also relative df the
complainant party, therefore the accused facing trial
Shahid Gul s/o Said Anwar_ is sentenced to life
imprisoﬁmenf as Ta’azeer ﬁ/s 302 (b) PPC: Furthermore,
. \v the accused faCing trial wo‘uld.arls'o pay sum of Rs.

BV 2pOP 30«396'00,000/ (06 lac) as compensation in terms of section 544-

“oND
e.-ag\o
8‘a'\ At ®

A Cr. P.C. to the legal heirs of the deceased, reéovérable

as arrears of ‘lémd revenue. In case of the default of the
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payment of compensati.on,;ccused shall further undergo
simple imprisonfnent for six months. : |

.H’e is 'fu'fthe'r cém}icted U/S 15AA and sentenced to
simplé vimpr,is‘.onment- for a term of three (03) yearé' and
fined Rs. 20,600/-. Tﬁe'amount of fine shall be deposited
m the governﬁlen_t ex—chéquer against tﬁe'proper receipt,
in default of which convict has to undergo further simple

imprisonmeht for 02 months. The benefit of Section 382B

sentences shall run concurrently. The case property i.e.,

“weapon - of offence etc be kept intact till the expiry of

period ‘provided for appeal/fevisidn. Copy of this

judgement delivered to the accused/convict Shahid Gul

today free of cost and his thumb impression to this effect

is obtained at the margin of order sheet. The copy of

“judgement also be issued to the DPP, Orakzai within- the

meaning of Section 373 of the Criminal Procedure Code,
1898 free of cost.
Judgemerit announced. File of. this ‘court be

consigned to record room after its necessary completion

(BAKHT ZADA)

Addl: Sessions Judge-I, Orakzai, at

Babcr Mela :
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CERTIFICATE
Certified that this judgment consists of thirty-two
(32) pages. Each page has been read, corrécted wherever

hecessary_ and signed by me.

Dated: 31.01.2025 NNt

(BA ZADA)
Addl: Sessions Judge-1, Orakzai, at
' Baber Mela
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