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‘ u  STATE VS SHAHID GUL
Case No. 14/02, FIR NO. 63 || DATED: 16.06.2023 U/S: 302/324/337-F(i) PPC/1SAA
POLICE STATION: KALAYA

- INTHE COURT OF BAKHT ZADA
ADDITIONAL SESSIONS JUDGE-I, ORAKZAI

AT BABER MELA
SPECIAL CASE NO. o : 07/03 OF 2023 .
DATE OF ORIGINAL INSTITUTION 13.09.2023
DATE OF TRANSFER IN C 21.11.2024 *

DATE OF DECISION . 31.01.2025

STATE THROUGH ISMAIL S/O MIRAN SHAH, R/O CASTE STORI
- KHEL, TEHSIL LOWER DISTRICT ORAKZAI

S (Complainant)
S

‘SHAHID GUL S/O S‘AlD ANWAR, R/O CASTE STORI KHEL, TEHSIL
LOWER DISTRICT ORAKZAI

................. (Accused Facing Trial)

JUDGEMENT

31.01.2025 . .
The accused Shahid,Gul s/o Said Anwar r/o Caste

Stori Khel, District Orakzai is facing tr1a1 in case FIR No.
63, Dated_ '16.06.2023, reglstered U/S 302/324/337—

- F(1))PPC/15AA of Police Station Kalaya.

Q). * Brief facts of the instant Murasila based FIR are that

| ’SHO PS Kalaya after getting 1nf0rmat10n rushed to the
- THQ hospital Kalaya and found the dead body of deceased
Iameel Shah s/o Miran Shah, aged about 42/43 years and
. injﬁred Muhammad Wakeel s/o Rahim Shah aged about
59/66 years in theveme.rgen_cy room, where complainant
Tsmail reported that on 16.06.2023 at 0800 hours; he was

present along with his brother Jameel Shah and relative

house situated at Khwa Dara Stori Khel, in the meanwhlle
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Shahid Gul s/o Said Anwar r/o Khwa Dara Stori 'Khel duly
armed V\‘/ith‘Kalashniko.V came there and started firing at
them with intenfiioh to kill.’iAThat his brother Jameel Shah
‘hit with his ﬁ_riﬁg and died at the spot, While his relative
Muhammad vwakee.l got injured and the complainant
luckily escaped unhurt. Motive for thé occurrence is
dispute over lthe landed préperty Thé occurrence is
witnessed by injured Muhammad Wakeel besides the
complamant He charged accused Shahid Gul for the
commission of 'offence. The Muraéila_ was sent through
constable Manzoér Ali no. 424, which is received by the
Moharrir of the PS and hence the instant FIR No. 63, dated
16.06.2023, U/S”‘ 302/324/337-F(1)PPC/15AA was

reglstered at pol1ce station Kalaya District Orakzai.

(3).A Aftef I-regis.tration of FIR, it was handed over to
OII/PW-64, Miﬁhaz Hussain - SI for. inv_esﬁgation.
Accqrdingly; after- receipt of FIR,'PW-O4 reached fo the
spot and prepared site plan Ex. PW-4/1 a‘f the pointation of
the complainant. He recovered blood frqm the place of
‘presence of the deceased through cotton and sealed the

same into parcel No. 1 Ex. P1. He also recovered 05

3 1/)/ - empties of 7.62 bofe having smell of fréshly discharged

‘and lying in scattered condition at the spot. The OII itched

Se u . . . . . ‘
" Aaaved his signature on the same with sharp object and sealed the

same into parcel No. 2 Ex. P2. Both parcels No. 1 & 2 were

Page 2|33




Casc No 14/02, FIR NO. 63 || DATED: 16.06.2023 U/S: 302/324/337 I (1) PPC/]S/\A

4.

(5).
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taken into .possession vide recovery memo dated

16.06.2023, in presence of the marginal witnesses, which

is Ex. PW-4/2.

The SHO raided the house of the acdused ‘énd |

 arrested him at thé"spot along with Kalashnikov from his

house and his card of arrest is Ex. PW 5/5. The allleged

,rec_overed Kalashnikov bearing No. _ 1960-KK4248 was

sealed into parcel no. 4 Ex. PA and took into possession in

- presence of marginal witnesses vide recovery memo Ex.

PW 5/6. After completion of investigation the case file

was sent to SHO for submission of complete challan.

Compiket.e challan Ex. PW 5/7 was submitted by the SHO

“against the acéused facing trial Shahid Gul.

Upon r.ecevipt of case file for the purpose of trial, the

accused was' summoned, copies of the record were

~ provided to him ws 265-C Cr.P.C on 19.09.2023 and

formal c‘_har‘ger was framed against him-.on 06.10.2023, to
which he pleaded not guilty and claimed trial. The
prosecution examined as many as 09 witnesses. The gist

of the evidence of prosecution is as follow;

L PW-'I, Statemént of Dr. Usman Gul: Stated on
oéth' that on 16.06.2023 the police ‘brought
injur.edtMuhammad Wakeel to THQ hospital
Kalay;, along with injury sheet. Hls ﬁndings‘

are as under;
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Name: Muhammad Wakeel s/o Raheem Shah
Aged: 60-61 years
Sex: Male . -

~ Cast: Stori Khel

Occupation: Labour
Residence: Qaum Stor1 Khel, Tapa Mula Khel
,Date of Exammatlon 16.06. 2023

Date and time of arrlval. 16.06.2023
- (09: SSAM) :

<Number and date of constable Constable
Wajid Ullah (320)

Date and hour of report sent to Police:
16.06.2023 (10:40 AM)

Partlculars of injury or symptoms, in case of

p01son1ng

1.5 ¢m abrasion on rlght shoulder

7M1ld scratches on face

No Active bleeding _ _

nght shoulder X-Ray done: No positive

_ ﬁndmgs (normal)

Nature of injury (simple)

Kind of weapon (blunt object) -

PW-2, Statement of Humavun MMHC: He has

1ncorporated Murasﬂa into FIR which is Ex.
PA and correctly bears his signature. The SHO
handed over to him parcel containing

Kalashnikov along with magazine containing

two live rounds of the same bore. The number

was allotted to parcel which is parcel no. 4. He

A kept'al‘l the parcels i.e., parcels no. 1 to 6 in Mall

' Khana in safe custody and entries were made in

register no. 19. His statement was recorded by

the IO u/s 161 Cr. P.C.
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III. PW-3, Statement Dr. Saleem Ullah retired

CMO:

He was posted as Chief Medi.cal}jofﬁcer DHQ

KDA Kohat. On 16.06.2023 at 03:30 pm he

conducted post mortem examination . of

"deceased Jameel Shah s/o Miran Shah aged

about 42 yeafs Stori Khel, Distfiot Orakzai. He

found the following on examination of the dead -

body;

1.  Extenal Appearance:

* There was no mark of ligature.

Condition of subject stout emaciated,

decomposed etc. clothing.

About 42 years young man with rigor

mortis fully developed.

- Wound, bruises, position, size and

" Nature:

A firearm entry wound of about
1/8x1/8 inches  on the.
posterolateral surface of left lower

lumber region. X-rays abdomen

~done which shows bullet on right

side of abdomen. Bullet was
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' recovered from the lateral surface

of left lumber region.

Cranium and spinal‘co‘rd:

. 1. Cranium normal.
ii.  Spinal cord normal.
‘Thorax:

1L

i Walls Healthy

i Pleura Healthy

iii.  Larynx and trachea Healthy

iv.  Right lung Healthy-

‘v, Lett lﬁng Healthy

" vi.  Pericardium and heart Healthy '

" vii. Blood vessels Healthy

IVv.

VI

| Abdomen: -

Left side of wall peritoneum, small and

large intestine and kidneys injured.

Muscle, bones and joints: -

1. Diseased or deformity: Nil
ii.  Fracture: Nil
iii. Dislocation: Nil

Remarks of the medical officer:
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In my opinion the death has occurred due
to injury to the intestine and major blood

" vessels of the abdomen leading to
_profuse ‘bleeding.

- Probable Times that Elapscd:
‘a. Between injury and death: within 20

‘minutes

b. Between death and Post Mortem:

* More than 06 hours.

| He has also endorsed on back of the injury
sheet, which is Ex. PW 3/1, while the postmortem
report <is‘Ex. PM consisted of .0‘6 pages. He
hande(i over the blood-stained garments along
~ with postmortem report containing 06 pages and
bullet recovered: froﬁi the abd(‘)men. of the dead
body sealed -and handed over .to | the police

officials.

IV. PW-4, Statement _of Minhaz _Hussain

Investigation Officer PS Mishti Mela:

On 16.04.2023 Moharrir of the PS handed

over to him copy of FIR along with other

‘ pOP A
TN Z;sp{ons o0t

padt: 0\%\(?ua\ A vene relevant documents and thereafter he proceeded

to the spot. He prepared site plan at the

poirita't"i()n of complainant which is Ex. PW 4/1.
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SR

He ‘Eook into p.o'ssessiOn'blood stains through

| | qotfoﬁ ffom the place of deceas¢d and sealed the o . !
_same intq parcel.ho.' 1 Ex. P1. He recovered and
At(.)ok into pésséssion 'ﬁve empties of -7.6'2 bore
_W‘h.i’(_:.h'vvere having sméll of freshly discharged
:‘énd itchéd his signatures on_the same wi.th- sharp
" Obje;':tr and sealed the same into parcel no 2 Ex.
?2. All the éxhibits/pércels were duly stamped
B Wifh mbnbgram "“MH”. The recovery memo ié
E’?- PW 4/2. .Co‘nstable_ Wajid Ullah han.ded
‘o?ef to hiﬁ bdétmortem repoft,«.blood-stai-ned'

3 gérments‘of the deceased and fﬁe injufeci along '
[ N o S | wifh ohé spent bullet. The blood-stained
garments of rthe deceased were sealed ‘into
parcel hol7 3 Ex. P3. The blood-stained garments
of the injrur.éd 'Weré sealed into paréel no. 5 Ex.
P4 and the recovered spent bullet was sealed
I N - . into parcel no 6 Ex. P5. All the parcels were
t ‘ ‘. | B | dﬁly stamp¢d “ With monogram f‘MH”‘ ‘and
| rec&efy memo in this respéct 1s Ex. 'PW4/3.‘
Th‘e .SHO arrested the accused along with
‘K‘alashﬁik‘ov with fixed chaiger ﬁ:o'ntain'ing two
'li\}'e‘ rounds Qf 762 bore which were handed
~over to him by the SHO in sealed condition iﬁ

o »parcei no. 4. He submitted report for addition of
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seéti-on iSAA wh‘i‘c.huis Ex. PW4/4. He .als.o
added section ‘337A(I) after receiving legal
| 'opinion. of DPP which is Ex. PW 4/5. He
Aproduced. the ‘accused for p‘h‘ysAical. custOdy
before the Judicial Magistrate (')n‘17.06.2023
 vide his application Ex. PW 4/6 and obtained
fwf) 'da:ysv c‘ustody, During. investigation on
18.06.2023 the accused confessed his guilt énd
ét, his péintétibri the investigation o'fﬁce‘r
proceeded to the spot the pointation memo is
| Ex'.'PW'4/7, which is duly lsignec‘i ‘the marginal
witnesses and thﬁmb impressgd by the‘_a‘lccuse'd.
He prepafed the list of legal ﬁeirs of deceaséd
Jameel Shah which is Ex. PW 4/8. He produced
‘_ the ‘accﬁsed for: récording his _cOnfessional
statement ﬂv‘ide application Ex. PW4/9, but he -
refused to »'confess his guilt. He recorded
statements of Ismail and Muhammad Wakeel.
" He sent the fécngred case property sealed in
.pdrcels nb.. 1,3 and 5 thr(')urgh. constable Gul
V‘Karir‘n‘ té FSL vide application Ex. PW 4/9. The
road certificate is Ex. PW4/10. Statements of
constabie Gul Karim and Mobharrir Humrayun
. were recorded. On 23.06.'_2023 he sent case

property containing in parcel no. 2,6 and 4 to
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‘I:*“SL vide application Ex. PW 4/11. Road

certificate which is Ex. PW 4/12. Statements of

Gul Karim and Moharrir Humayun were

-~ recorded. L>atcr on,‘the FSL reports received

which are Ex PW 4/13 and Ex. PW 4/14. He

' plac‘ed-o’n file the relevant DDs corisiste'd of 04 '

pages WhiCh is Ex PW 4/15 and relevant page -

of reglster no. 19-is Ex PW 4/16.

PW-5, Statement of Aftab Ahmad SI, Police

Line Hangu on oath:

He was posted as SHO PS Kalaya in the
relevant days On 16.06. 2023, upon recewmg ,

»mformatlon he rushed to lHQ hospltal Kalaya

where he found the dead body of Jameel Shah
along"wit‘h. injﬁred Muhammad ’Wake‘el. The
matter was reported to him by one Ismail
(bfdther of the deceased) which was reduced

into the shape of Murasila, which was read over-

‘to him and he thumb impréssed the same to be

correct. The report was verified by .injured

Muhammad Wakeel .and he also thumb

impressed the same to be correct. The Murasila

A s Ex.'P-W 5/1. He prepared injury sheet of
' injuréd-Muhammad Wakeel which is Ex. PW

5/2 He also prepared the injury sheet and -
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inquest report 6f déceased Jameel Shah wﬁich
s Ex.. PW 5/3 and Ex. PW 5/4 reSpectively.-Thg
Murasila was ~ handed over': to constable
Manzoor AliA fbr transmissjon to PS and the
injury sheet and inquest report were handed
over to constable Wajid Ali for handing over the
same“ the dqﬁtor. He arrested the ‘accused duiy
arrﬁed with Kalaéhnikov and issued his card of
arrest ‘which is' Ex. PW 5/5. The took into
possession Kalashnikov no. ‘1.960-KK.4248
alohg with fixed charger having two live rounds
of 7.62 bore and séaled the Kalaéhnikov along
with charger and two live rounds in parcel no. 4
Which is Ex. PA with the Séél of monogram
‘“AA"’. The recovery memo in .this réspect is Ex.
PW 5/6 ~duly signed by him in presence of
marginal witnesses. Compléte challan was

preparcd which is Ex. PW 5/7.

y VI. PW-6, Statement of Constable Muhammad

Irshad, Policé Line at Baber Mela;‘A

He was posted at PS as constable in the relevant
days and as marginal witness to recovery memo

Ex. Pw 5/6 vide which the SHO took into
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possession the.i_[(.ala‘shnikov along with fixed
._ charge hax)ing,fwo live rounds of 7.62 bore from
the accuéed and sealed the same into parcel no.
4Ex PA. His statement was fécorded u/s 161

Cr.P.C.

VIL. PW-7, Statement of constable Wajid Ullah, PS

'Kalava on oath: On 16.06.2023 hc‘ was on duty
with .the SHO, who handed over the dead 'body
along. vwith injury sheet to him ‘in Kalaya
Hospi’tél. The ééme were handed over to doctor,
who reférred. the dead body to KDA hospital
Kohat for postmortem examination. He also
handed over the injury she,et of injured

| Muhammad ngéel. The doctor hénded over to
him the blood-stained garmenfs. He took the

~ body of deceased along with the documents to
KDA hospital Kohat and handed over the same
to concerned doctor, who latcf on 'h‘anded over
ohe‘spent bullet and blood-stained garments of

‘ ’ - | deceased and postmortem report. He took all the
eV docﬁmeﬁts and on return to the PS and handed
m | (‘).ve.r the sarr.l.evto investigation. ofﬁcér, which
| were taken by the investigation officer vide
reCO\-/ery memo. His statement was recorded u/s

161 Cr. P.C.
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PW-8, Statement, of Gul Karim, posted as

Mokarrir at quice Station Dabori oﬁ -éath: lOn
16.06.2023 he  was . present | with  the
inyestigaﬁon ofﬁcer. In his pres‘en.c'e the 1O took
into pbssession bibod throﬁgh cotton from the

place of deceased and sealed the same into

parcel no. 1 Ex. P1. The investigation officer

recovered and took into possessibn,-, from the

place of accused, five crime empties of 7.62

“bore giving smell of freshly discharged laying

in ééattefed condition and sealed.‘ the same into
parcel no. 2 (Ex. P2). Seal of monogram “MH”
was afﬁxe‘d on both the parcels and recovery
memb which is already exhibited as Ex. PW 4/2
was prepared whibh_ is correct and corfectly

bears his signatures along with signature of

other marginal witness Khalil Ur Rehaman. The

IO took into possession blood-stained garments
of the dec‘eased‘and injury andbné spent bullet
sent by the doctor through Wajid Ullah
constable and sealed the same into pafcels no. 4
to 6 respectively by affixing the seal of

monogram “MI” in presence of marginal

‘witnesses_ and took the same vide recovery

memo which is already exhibited as Ex. PW
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4/3.In his presence the SHO handed oVer parcel.
no. 4 containing weapon of offence sealed by
affixing menogram .of “AA” to vthe irivestigation
officer. He was also present at the time of
pointation on18.06.2023 where the aecused led
them to the placel of occurrence and_eorrectly
I'pointed out the spot and place of accused,
deceased and injured. P.ointati»on.memor Which
is already exhibited as Ex. PW 4/7. On
1-9.06.2023 the investigation officer handed
over to him parcel no. 6 along v&_—/ith road
eertiﬁcafe bearing no. 88-89721 which are
_already exhibited as Ex PW 4/ 170 and Ex. PW
4/12 aloﬁg' with applications addressed to FSL
| authority which are already exhibited as Ex. PW
4/9 and Ex. PW 4/11 respectively. The parcels
were taken to FSL and after submlssmn of
parcels no. 1,3 and 5 he obtained the endorsing |
sté’mp-. of FSL over the receipt while the parcels
" no. 2,4 and 6 were not submitt’e(:i. Similarly, he
took, on 23.06.2023 parcels no. 2, 4 andA 6
containing five shells of 7.62 bore, spent bullet‘
and Kalashnikov along with road certificate, to
~ FSL Peshawar and after submission of the same

toFSL authority he returned the road certificate
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having-receiVing stamp of FSL authority and

handed over the same to IO. The recovery
~memos in this respect are correct and correctly

bears his signatures. His statement was -

recorded'by the IO u/s 161 Cr. P.C.

PW-9, Statement of Complainant Ismail s/o

Miran Shah aged about 48/49 years on bath:

He stated that deceased Jameel Shah was his

brother while PW Muhammad Wakeel 1S his

distinct relative and accused Shahid Gul is his
- cov—villa.ger. On 16.06.2023 he along with his

bbther Jameel Shah and PW Muhammad

Wakeel were present near the house of one
Wazir situated at Khwa Dara’ Stori Khel. At

about 0800 hours accused Shahld Gul duly

: armed Wlth Kalashmkov appeared and started

firing at them with intention to commit their

murder. As a result of which ‘Muhammad

' Jameel got hit and died at the spot and PW

Muhammad Wakeel sustained injury, but

oh
BML\'“ L ons 3009 "luckily cscaped unhurt. After the occurrence

pd 0\5\“° 8 \a\“\a“gu

accused decamped from the spot. Motive
behind the offence was dispute over the landed

property. The deceased and injury were taken to

THQ hospital Kalaya wherein the emergency
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room he lodgéd the report regarding the
occurrence vs./hich‘f was scribed in shape of
Murasila already Ex PW 5/1. ,Th¢ contents of
report were read over to him and after admitting
tﬁe same to bc true and correct hé thumb
- impressed the same as token (.)-f correctness. PW
Muhammad Wakeel was medically examined
thereafter the cqmplainant-po_inted out thé place
c‘i'fvoccur'rence to the IO, who prepared site plan
at his'instanc_:e. The déad bodywas taken to
KDA hospital Kohat as ~the facility of
postmoﬁem was not available 1n THQ Kalaya.
.Hve. also identified the dead body before the
doctor. He ’éharged the aécused for the'
commission of offence.
(6). The ‘prosecutioﬁ closed its éVidencé, Whereafter
| statement of accused recorded u/s 342 Cr.P.C wherein he
did not opt for defence evidence, thereafter, arguments of

% the learned DPP for the State and counsel for the accused
. ‘ * .

AR  facing trial heard and case file perused.

o>
E»P‘N’\ Z;l;o ssu\\\

Qe

\

& : .
nad Wa\ a“’(”?‘} Arguments:
Learned counsel for the corhplainant and Sr. PP for the
State argtied that the accused facing trial is directly nominated

in the FIR. The case of prosecution is also supported by site

~ plan Ex. PW 4/1 which has been verified by accused by
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: niaking pOintation at the sp_ot. The recQVerieé made from the

- spot in th¢ form of blood and empties aléo support the case of
prosecutioh. The medical evidence i.e. poétmortem feport Ex.

| PM also supports the Vefsion of prosécution. The complaihant
arid the witnesses of reéovery»have'-been produced by the'
prosecutioﬁ for recording their statements as witnesses, whom

have fully supported the case of prosecution and their
statements have:been subjected to leng’tﬁy cross examination,
but nothing céntradictory could be extracted from the r'nouth'
of any of the witnesses of the prosecution. They argued that
the prosecution has proved its case beyond shadow of any -
“doubit. |

(8). Learried counsel for the defence argued that though

the accused facing trial is directly nominated in the FIR but
there vis an unexplained delay of about 01 hour and 25

~ minutes in reporting the matter to the police, the si‘le plan
Exf PW4/1 also does not support the éase of prosecution
and that point “B” from where five empties of 7.62 bore

were recovered is not shown in the site plan. He argued that

wﬂ v ¢ the case of prosecution is hit by article 129 (g) of the

Qanoon e Shahadat order 1984 because the name of one
17}‘)'x g
WXt °a Muhammad Wakeel is mentioned in the report as injured
eyewitness, but his statement is abandoned by the

prosecution. That story of the prosecutioh regarding arrest

of the accused recovery of alleged weapon of offence, is
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~also fake and concocted as no person of prudent mind

would believe that as to how a person being accused of the
offence of murder would wait with the weapon of offence
for arrival of police in front of his house. That the statement

of investigation officer and other PWs are not in line with

~ report of the cbrﬂplainant. That the alleged weapon of

- offence has been sent to the FSL with a delay of 07 days.

He érgued__thét there are various dents m the prosecutibn
case which are',fatal i'n‘nature in leads to'.the failure of the
proéécution to prove its case beyond shadow of doubt
entitling the accused facing trial to hoﬂourable acquittal.

In view of the évailabl_e mat'efial'pn file and the
arguméhts. advanced by learned Sr."PVPA for the State,
complainant' and ‘thlat of learnéd counsel for ‘defence, the
points for determination Qf charge are; .

I Whéthér the occurrence has taken place in the

mode and manner as detailed in ‘Murasila Ex.
PW5/17 "

II.  Whether the report has been made to police

in the mode and manner as detailed in

‘Murasila Ex. PW 5/17?

a \ III. Whether the case of prosecution is supported
| A 7'9_‘?:: woee' by ocular account?
BAT. gess! :

C el (gY ‘ . L .
m-.o\*‘g‘ém\a‘““ _ IV. Whether circumstantial evidence supports

the case of prosecution?
V. Whether the accused has any motive for the

commission of offence?
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~ As per contents of Murasila Ex. PW-5/1, the date

and time of occurrence is 16.06.2023 at 0800 hours. The
place of occurrence is Khwa Dara, Stori Khel at the

distance of 24/25 km from the police station towards east,

“where the complainant Ismail/PW-9 along with injured

Muhammad Wakeel and his brothe:r Jameel Shah

(deceased) were present, when, at the time of occurrence,

the accﬁscd fa_cing trial Shahid Gul s/o Said Anwar duly
armed with Kalashnikov has come and made firing at them
with the intention to kill, as a result of which the brother of

- complainant namely Jameel Shah has been hit and died on

the spot, his relative Muhamfnad Wakeel sustained injufes,
while the complainant luckily escaped unhurt. Motive for
the occurfence is dispute over the landed property. After
registration of FIR, PW-04/the 10 has réached the spot
where he has prei:arec_l the site plan Ex. PW5/1 on the
pointation . of | complainant/PW-09 - wherein he Bas
conﬁrr‘ned. the place of (;ccurrence as near the house of one
Wazir, Khwa Dara Stori Khel. In the site plan the decéased
Jameel Shah has been shown at point “A” from where the
blood_was secured fhrough cotton By the IO/PW-4 and

sealed the same into parcel no. 1 (Ex. P1) and the same was

 taken into possession along with five empties of 7.62 bore

giving smell of freshly discharged, recovered from the

place of the accused, sealed in parcel no. 2 (Ex. P2), vide
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ref:oyery memo EX.:.PW' 4/2 in presence of the marginal
~ witnesses. Learned defense counsel poiﬁted out that point
“B” in th¢ site.pla.n, from where the .empties have been
recoi)ered has not been showﬁ and the séid stance of the
learned défense counsel is also ‘adfni{ted by the
i:nVestigatibn ofﬁce?’ during his cross examination rec>0rded
as PW-04, but. he has stated that point “B” is allotted to the
recovery of | emptieé.quthermbre, in the description of tﬁe
site plan, the detail lof lfsoint “B” has been given by the 10
according to Vl.which five erﬁpties of 7.62 bore wére
recovered from the said place. It is explained in the
| recovery ﬁqenio Ex. PW-4/2 thét point “B”is situated near
the place o.f presehce‘ of the accused, tﬁerefore, mere non-
" mentioning of point B_‘is a clerical mis'tajke. made by the IO
and the complainant party cannot be penalized for the same.
Another objébtion is regafding the me.nt'i(')ning of wrong
FIR numbers on site plan and recovery memo which also is
not fatal because the contents of rervcry memo and site
plan beléngs to the instant case FIR No; 637

(10). The prosecution in order to prove its case, examined

% 5 complainant as PW-9, investigation officer as PW-04 and

chief of all the three witnesses they are unanimous on the
point of place of occurrence. During cross examination the

complainant as PW-9 confirmed that he has pointed out the
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pia‘ce of dé’ceaséd, b.lood—stained earth ‘aﬁd the place from
where the accﬁsed made ﬁring..After arrest of the accused
facing trial, he was taken to the p,lacé‘ of occurrence for

pointation of the spot and in this respect pointation memo

Ex. PW 4/7 was prepared which is dﬁny-thumb impressed

- by the accused facing trial and sig’ned by the marginal

witnesses besid'es the inyestigation ofﬁcer; Statement of
mérginal .w'itne‘ss of the pointatiori rr_iemo namely Gul
Karim 1s réqorded as PW-8, who has stated that on
18.06.2023 the aécu‘sed led them to the place éf occurrence
and correctly pointed out the spot and places of accused,
deceased and irijured, but during the course of cross
examination a single question or suggéStion has not been

put to him in order to shatter his statement on the p‘ointf'of

“pointation of place of occurrence made by the accused. So,

the whole proseéution evidence as well_' as the pointation
made by the accused vide pointation memo Ex. PW 4/7 are
unanimdus on the point of place éf occurrence. The date
and time of occurrence mentioned in the Murasila Ex. PW
5/1 is 16.06.2023 at 08:00 am. Complainant/PW-9 during

his examination in chief has confirmed the time of

A

occurrence. A single question has not been asked from
complainant/PW-9, during his cross examination in respect
of the time of occurrence. Furthermore, the defence has not

checked the account of any of the prosecution witnesses on
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“the point of date and time of occurfence and thus the

statements of PWs are unanimous in respect of the place,

date and time of occurrence and no fatal discrepancy is

‘brought on record by the defense_'_:‘ in this respect.

- Complainant/PW-9 during his statement has reiterated the

contents of Murasila and stated that he has thumb

‘impressed. the same. Aftab Ahmad SHO, the scriber of

report, has appeared as PW-5, wherein he stated that he

reduced the‘ report of the complainant into shape of
Murasila and read over the same to him which he had
admittéd as corréc’t‘and put his thumb impression on the
sarﬁe which is Ex PW-5/1 and correctly béars his signature.
He also stated that the report is verified by injured
Muhammad Wakeel and the same was thunﬁb impressed by
him after admit’ting the repbrt as cor'r__ect.r Statement of
Hﬁ’mayun,»MHC PS Kalaya was recorded as PW—2,7w.h.0_
has reglstered the FIR on the basis of Murasﬂa
Complamant durlng his statement as PW-9 has confirmed
that the report has been made by him td the SHO/PW-5 at
THQ Hospital Kaléy’a. During cross examination
complainant stated that he along with Muhammad Wakeel

have shifted the dead body to the THQ hospital Kalaya,

-after arrangement of the vehicle. The scriber of report PW-

5/SHO stated during his cross examination that he reached

to the spot at 09:20/09:25 am which iS_in conformity with
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the time of report mentioned in the Murasila Ex. PW 5/1.

PW-2, Moharrir Humayun has not been cross examined on

~ the point that at what time and through whom he received

 the Murasila."PW—l, Df.; Usman M‘édiéal officer THQ

hospital Kalaya has mentioned in his examination in chief
the time of arrival of the injured Muhammad Wakeel before

him - for - medical examination as 09:55am which is

- supporting the stance of the complainant regarding time of

occurrence as well as the stance of the PW—S/SHO/scriber
of Muras‘ilé, who stated that he reaché‘d-."t"o the hospital at
09:20/09:25 am and definitely the scribing of Murasila and
preparation éf ihjufy' sheet in the hospifél mi ght have taken

at least 20 minutes. The distance between the place of

~ occurrence and _THQ hospital Kalaya, where the ré'port is

rﬁade, 18 mehtioned about 25 km and the cOmplainaht at
least might have taken more than oﬁe hqur in arrangement
of vehicle and shifting the dead body aﬁd injured to the
hospital. Keeping in view the contention of the complainant
in Murasila Ex: PW 5/1, all the above-named witnesses are

unanimous regarding the date, time, place, mode and

manner of report made by the complainant. During cross

g Jutty!

examination nothing contradictory could be extracted from
.them rather they have confirmed the aforementioned facts

during their cross examination.
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STATE VS SHAHID GUL

POLICE STATION: KALAYA
With respect to ocular account, the learned defence

counsel time and again stated that the prosecution have

abandoned the injured witness Muharnmad Wakeel which

brought the case of the prosecution under the ambit of article

129 (g) of the QanoOn e Shahadat order 1984, but it is

 noteworthy that several notices and warrants were issued by

this court to injured witness MUhamniad Wakeel, but the

same returned un served with the report of DFC concerned

that he searched the PW on the given address, but he was

not available in his house and in the locality and that he was
avoiding his lawful afrest and has gone to unknown place.
Statement of DFC, Sirab Ali was recorded as SW-1 on

17.10.2024 wherein he has further stated that “I had

inquired about the witness from the people of locality, who

had reported that the witness has hire assassin (contract

killer) and most of the time leads hidden life. Therefore, I

il v

ﬁ

ZADA

BAKHT%S.\ s JuBY

rict &
AddY D\sg:cakza\ atvieng®

returned the warrants unexecuted along with my repbrt on
the back of the warrant Ex. S Wi/l and also obtained the
signatures of.one Muhammad Tahir s/o Mehmood Shah
on the back of the warrant”

The statemenf of learned Sr. PP for the state
recorded on 04.'12._2_0'24, while - abandoning | PW
Muhnmmad Wakeel is Aalso worth perusal wherein, he has

stated that;
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- “We aband_oned PW Muhammad Wakeel, who being
intentionally avoiding recording his statement being won
ovér by '.t._he défense as he ha_s iaﬂecte(.l éompromise with
the defence in his own case as far ad our knowledge is
concerned” |

The abeve. statemerlts of the DFC.eoncemed recorded
as SW-1 and joint stetement of learned Sr. PP for the state
and learned counsel fer the compleinant shows thar injured
PW Muhamrnad Wakeel has been abandoned by the
prosecutiorl under eompﬁlsiondue to the aboVe—mentio’hed
reasons. It wds not poseible for the prdsecrition to.prolc'ure
the attendance of WitneSs of such a character, furthermore,
after reports of DFC concerned recorded as SW-1
mentioned aboi)e, the deferrce would deﬁnitely raise ﬁngers
at the evidentiary value ef the statement of a PW of such a
character.

Article 129 (2) df Qanoori e Shahadat order 1984 is
reproduced below for ready reference

Article 129 (g)---- that evidence which could be aml
- is not produced would, if produced, be unfavourable to
the person who 'rvithﬁolds it.

/]/)’- " So, in the present case, as reported by SW-1 his
. : | : ,
‘ .

2pOP .. presence could not be procured, therefore, the case of
A ou :
BAN s

f,mc\ ?:a\ wend!

padt O ok prosecution does not fall within the ambit of 129 (g) of -

Qanoon e Shahadat order 1984. It is also worth mentioning
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here that complainant Ismail being eyewifness and brother

\‘A

of the de’ceased. has recorded his statement as PW-9 and his |

statement has not been cross examined on the material

- points i.e., date, time and place, furthermore, his statement

(12).

has remained intact o‘r.l'-_olther. ‘ma‘terial. points duriﬁg Cross
examinatjon.

L_earried defense counsel also laid vstress upon the cross
examination of investigation officer/PW-04 wherein he has
mentio‘ned\that;

“It is ‘cbfrec‘t that according to information furnished
by elders of the locality, I have mentioned the faet about

15 persons came there, demolished ihe stone built wall

‘and were proceeding to house of accused, out of whom

| 04/05 persons were armed with pistols due to which the

(VI

accused mede 02/03 ‘aerial firing because of fear, but they
were still p(‘eceeding, therefore, the accused entered to in
his house and eress ﬁring.‘ﬁ)as made between thein,
because of which the deceased Jameel Shah got hit and
died .o"n the sjmt. This sfance of investigation officer/PW-
04 during'his Cross examination has no evidentiary value
because the same is not .supported by the statement of a
single witness,' furthermore, the investigation officer has
heither collecled and brlng on record any evidence in thls
respect nor heihas conducted his investigation on the s.ame

line. His examination in chief is also silent about this fact,
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' ‘therefore, suph staten¥ent of investigation officer without
supporting and corroborative evidence has no evidentiary
value. PW-05, Aﬂ‘ab‘Ahﬁlad SHO after scribing report Ex.
PW 5/1, preparation of injury sheet of Muhammad Wakeel
Ex. PW 5/2, injury sheet and‘inquest répbrt of deceased
Jameel Shah Ex. PW 5/3 and Ex. PW 5/4 proceeded for
arrest of thé raccused, who was arrested duly e.tfméd with
Kalashnikov. His card of arres't‘is Ex. PW 5/5. He took into
possession the Kalaéhnikov no. 1960-KK 4248 along with
fixed ch.argef’ having two live rounds éf 7.6.2‘b0re and

~ sealed the same intobﬁfcel no. 4 Ex. -PA, vide re;:overy
memo Ex. PW 5/6. The statcment of PW-5, Afiab Ahmad
has remaineld 'u_r»lshaﬁered during cross éxamination on the
point of recqvéry of above-mentioned Kalashnikov fybm
pdsseséion of ‘the'ac.c'us'ed facing trial. Statement of PW-OG, |
Muhammad Irshad, who is marginal witness of the

~ recovery memo Ex. PW 5/6, vide which the SHO took into
possession Kalashnikov No. 1A960-KK7 4248 along with
fixed charger havingktv‘vo live rounds of 7.62 bore, who

affirmed his signature on the recovery memo Ex. PW 5/6

@,&e Y as token of its correctness. During cross examination the
] \-1)’ defense failed to controvert the recovery of the above-
3! o

A o . .
BAV«\‘\'%gg\ssud‘\‘:lnentloned weapon from the possession of the accused
0‘\5“"&:;\2\“3“9“

or?

facing trial. So, the recovery of the weapon of offence from

possession of the accused facing trial is proved on record.
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fon ®

(13). The circumstantial evidence against the accused
facing trial éonsists of recovery of blood from the place of
deceased, recovery of five empties of 7.62 bore giving

- smell. of fréshly discharged, from the place of accused
sealed in parcél 1no. .21Ex. P2, recovery of blood stains from
earth thrdugh cotton from the place of deceased,. sealed in
parcel no. 1 Ex P1, recovéry of weapon of offence from the

- accused facing trial 'Vide'recove‘ry memo Ex. PW 5/6, the
report of FSL regarding blood stained cotton Ex. PWF4/ 14,
the report of kSL Ex PW 4/ 13 regardlng the empties
recovered from the spot and Kalashnlkov No. 1960 KK

- 4248 recovercd from the possession of the accused facing
trial and réport of FSL Ex. PW 4/14 regarding blood stained
garments of the‘ déce_a'sed. The statements of >witness'es

' recorded in respect} of the above-mentioned recovery are
unanimous regarding fhe mode, manner and venue of

_ ‘recovery and theif statements have not been shattered in
this respect.

(14). After re'covery of weapon of offenc'e_ by the SHO/PW-
05 and sealing the same in parcel no. 04, the SHO returned

@ﬂ V' to the police station and handed over the'parcels containing

15 Kalashnikov along with magazine and two live rounds of

~ that parcel no. 4 was handed over to him by the SHO for

| | ‘l - ' ' Page 28|33 .
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keeping it in safe cu‘stokdy in Mall Khana and he made
entries in fegister no. l19,ir'1 this regard. Tﬁe statements of -

marginal witnesses of rééovery memos, pointation memo,

- SHO/PW-05, investigation officer/PW-04 and complainant
have been cross examined, but nothing contradictory could
be extracted from‘ theﬁ fegarding the mode, manner -and
‘venue of reco{/efy exc‘ept that no privé;[e person has been
associated witH _the pfocéss of search and'rccover.y which,
in circumstahcéé of vthe‘ case, 1S not fa£al .to the case‘of
prosecution for, in such like cases keéping n view oﬁr
social s'etup no one _.poke noes into the affairs of other.

| Moreover, the poiice Witnesses are considered as good
Witnéssés as- any other priv.ate witnéss_és except some
malafide 1s Il)rox}ed on béhalf of police‘ jwitness, but in the
present case no malafide on behalf of poﬁce witnesses have

even been alleged-‘by the defense. The safe custody and -

transmission of sémples to the FSL, the case property has
been properly hénded Vover to PW-02, Moharrir of the
police‘stétion, who has deposited the same'in Mall Khana
 after making entries" of the same in register no. 19. On
. 19.06.2023 the parcels have been handed over to constable
! Gul Karim for sending the same to FSL which entries ére

1A0A ane
sone clearly shown on page Ex. PW 4/16 of the relevant register.

H an0Y
The FSL report Ex. PW 4/13 shows that the five 7.62 MM

bore crime empﬁes marked C-1 to C-05 were fired from
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7.62 bore; (SMG) riﬂe No. 1960-KK 4248 Awhich has beén
‘recover'ed“ﬁrom thé possession of the accused facing trial,
- furthermore the pdstmoftem report of the ‘deceallsed Jameel
* Shah available on record as Ex. PM and steiterﬂent of the

conc_ernéd medical officer Dr. Saleem Uliéh recorded as
PW-03 fuily s'ﬁppbrts “the version of 'vp:.rosecution aﬁd
nothing favourable haS been 'brought on rvec‘ord by the
defenvse-in' ité favbur. Hence in view b‘_f what is discussed
above, the :case. of prosecution has also been substantiated
by the circuméfantiai evidence.

(15). - With respect to motive behind the occurrence, the
complainant in his report Ex. PW 5/1 ﬁnd ih, his cdurt
statement as PW—09 hés alleged that motive behind the
occufrence is dispufe over the landed property. The said
stance of the corhplainant regérding the r_nbtive is nowhere
shafteréd E-)y‘ the defénse' during the course of their cross
examination.

(16). In view -of what'is discussed above, it is held that the
prosecution has proved. its case beyond shadow of any

~doubt through -ocular aﬁd circﬁmstantial evidence, hence
the accused namely Shahid Gul s/o Said Anwar is held

| ,}7/ guilt}‘/'of offence u/é 302 PPC for comm-itting murder of -
Jameel Shah s/o Miran Shah and accordingly he is

T zlé:g'\':‘ weenvicted.
59

wict & 27 anay

18 5%
orakzdt?
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As for as section 324 PPC and 337 F(i) for

‘attempting murder and inflicting injuries at the person of

injured: Muhammad Wakeel are concerned, as per

medicolegal_reportEx. PW 1/1, the said injuries occurrcd
due to _blunt object and its néture 1s simplé, furthermo.fe,
there is»no evidence on record that Athe:said injuries were
sustainedl due to the act of | the accused facing triél,
therefore, the same are not proved against the accused
facing trial.

The aééuéed facing trail is also held guiltyr of
offence u/s | iS—AA for having in possession illégal
Kalashnikov‘_whzich was recovéred from his possession by
the SHO at the time of his arfest and which is also the
weapon-of off¢nce and there is no legai Justification for the
same.

- As the accuéed facing triél is an aged person havihg
age of about more than 50 years and also relative of the
complainan;c party, iherefore the accused facing trial
Shahid Gul s/o Said Anwér is sentenced to life
imprisonmeﬁt as Ta’azger u/s 302 (b) PPC. Furthermdre,
the accused facing trial would also pay sum of Rs.

600,000/ (06 lac) as compensation in terms of section 544-

A Cr. P.C. to the legal hcirs of the deceased, recoverable

sessions W'Hs arrears of land revenue. In case of the default of the

pdat: stmc\ & b aHano
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payment of compeﬁéétion, accused 'sh;all further undergo
simple impriso‘nmen'tfor six months. .
| He is fﬁrther convicted U/S ISAA and sentenced to
simple .imprisbﬁment‘ for a tefm of th'rec (03) years and

fined Rs. 20,000/-. The amount of fine shall be deposited

- in the government ex-chequer against the proper receipt,

in default of which convict has to undergo further simple

" imprisonment for 02 months. The benefit of Section 382B

Cr. PC is extended to the accused/_convict. Both the

sentences shall run concurrently. The case property i.e.,
weapon of offence etc be kept intact .till the expiry. oAf
period p"ro‘vided for ' appeai/revision. Cdiay of this
jvudgement deliveréd to the accused/convict Shahid Gul
today free of cost and his thurhb imp.ression to this effect

is obtained at the margin of order sheet. The cop»y of

judgement also be issued to the DPP, Orakzai within the

“meaning of Section 373 of the Criminal Procedure Code,

(20).

1898 free of cost.

Judgement announced. File of this court be

consigned to record room after its necessary completion

- and compilation.

Dated: 31.01.2025

(BAKHT ZADA)
Addl: Sessions Judge-I/Judge Special
Court, Orakzai, at Baber Mela
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CERTIFICATE

Cérti_ﬁed ;[hqt this judgment consists of thirty-fwo
(32) pages. Each page has been read, correcf_ed wherever
| neceséary and éigned by me. |
Dated: 31.01.2025 0/”. gl
| . (BAKAT ZADA)Q'

Addl: Sessions Judge-1/Judge Special
_ Court, Orakzai, at Baber Mela
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