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STATE VS KHAISTA ASGHAR ETC

- FIR No. 06|Dated 31.01.2021| U/S: 302/324/353/436/427/148/149/34 PPC | Police Statlon Ghilio @ °

IN THE COURT OF BAKHT ZADA

ADDITIONAL SESSIONS IUDGE I, ORAKZAI (AT BABER MELA)

SESSION CASE NO. : - 03/02 oF 2021
DATE OF ORIGINAL INSTITUTION : 27.10.2021
DATE OF PRESENT INSTITUTION : 09.10.2024
DATE OF DECISION : 17.12.2024

STATE THROUGH NASEEM KHAN SHO, PS GHILJO.
....... (COMPLAINANT)

-VERSUS-

'KHAISTA ASGHAR S/O MIR ASGHAR,

RIAZ S/O UBAID KHAN,

MUHAMMAD ZUBAIR $/O AJMIR KHAN,
FAZAL MANAN S/0O AWAIS KHAN,

MIR ASKAR S/O KHIAL AKBAR,
JAMAL GUL S/O NASRULLAH,

DAD KHAN S/O BAHADUR KHAN,

WAKEEL KHAN S/0 HAKIM KHAN,

KHIAL BAHADUR S/O MENADAR,

. BARAICH S/O ABDUL MAJEED,
11.
12.
13.
14.
15.

16.
17.
18.

HABIB ULLAH S/O KHIAL AFZAL,
ABDUL LATIF /O MALOOK SHAH,
ZALIM SHAH S/O ISLAM SHAH,

ABDUL RAZIQ S/O SAKHI BADSHAH,
LAL QADIR S/O SADAT SHAH,

JALAT KHAN S/0 MUHAMMAD AYUB,
MUHAMMAD SHAKEEL S/O GUL NAZIR,
BILAL SHAH S/O SALMAN SHAH,
MUHAMMAD SAJID S/O ASGHAR,
UMAR HAYAT S/O ZADA,

ISLAM BAHADUR S/0O KHAN BAHADUR
HASSAN BAHADUR S/0 KHAN BAHADUR,
TAZA KHAN S/O YAQOOB KHAN,
KHALIL REHMAN S/O HABIB REHMAN,
JAMAL SHAH S/O ZARMAT SHAH,
AKHTARMAN SHAH S/0 MADAM SHAH,
RASOOL BADSHAH S/O SAHIB BADSHAH,
LUQMAN S/0 ABDUL KAMAL,

AZMAT GUL S/O SAHIB HUSSAIN,
MASTAN AKBAR S/O ABDUL KAMAL,
PAYO SHAH S/O DOLAT SHAH, .

ZAR MUHAMMAD S/0 NOOR MUHAMMAD,
FEROZ KHAN S/O HASSAN KHAN,

HASHIM GUL S/0 HAIDAR GUL;

JAVID AKBAR S/0 EID AKBAR,

KHAN GUL S/O RAZEEM KHAN,

KHAWAR KHAN S/O BAGHI SHAH,
MUHAMMAD RAHEEM $/0 ABDUL RAHEEM,
MALAK MUSA KHAN S/O SHEHZAD,
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STATE VS KHAISTA ASGHAR ETC
" FIR No. 06 | Dated: 31.01.2021 [ U/S: 302/324/353/436/427/148/149/34 PPC| Pollce Statlon Ghiljo Q-

41. SALIM KHAN S/O MALIK:MUSA,
42. SUNAB KHAN S/0O MAZHAR KHAN
43. SAWAB GUL S/O HUSSAIN SHAH,
44. MUHAMMAD KARIM S/0 ABDUL QAYYUM,
45. KHAN SHAH S/0 MALIK IMAN,
46. FIRDOS S/O KHAN GUL,
47. KHIAL AKBAR S/O GUL ASGHAR,

' 48. SHAFIQ KHAN S/O HAKIM KHAN,
49. 1ZZAT GUL S/O SAHIB HUSSAIN,
50. SAILAL SHAH S/O SULAIMAN SHAH, .-
51. HAZRAT KHAN S/O WAR KHAN,
52. KHAISTA MIR SHAH S/O SULTAN SHAH,
53. UMAR BADSHAH S/0 HAJI BADSHAH,
54. HAFIZ ULLAH S/O SULTAN AKBAR,
55. AZMAT ULLAH S/0 FEROZ KHAN,
56. QASIM GUL S/O SPEEN GUL,
57. ZAR MUHAMMAD S/0 SHER MUHAMMAD,
58. MUHAMMAD REHMAN S/O ABDUR REHMAN,
59. ABDUR RAZAQ S/O ZAHIR SHAH,

* 60. ANWAR GUL S/O ITBAR GUL,
61. MUHAMMAD UMAR S/O QUDRAT SHAH,
62. MUHAMMAD JANAN S/O SHER MUHAMMAD,
63. NASEEM GUL S/O SPEEN GUL,
64. LAL ZER SHAH S/O ZARSHAH ALL RESIDENTS OF QAUM

AKHEL, DISTRICT ORAKZAI

T SRR

. (ACCUSED FACING TRIAL)
65. TOR HAJI /0 MUHAMMAD NOOR,

66. WAHID GUL S/O KHAN WALEED,

67. WALI BADSHAH S/O GALI BADSHAH,

68. SHOAIB KHAN S/O SHERI GUL ALL RESIDENTS OF DISTRICT

ORAKZAI o
P PO (ABSCONDING ACCUSED)

JUDGEMENT
17.12.2024

" The above-named accused/petitioners through their

—— — — — — ——— —

—————————— S s S —————— (—

- ————————— — — ——————— " —— . S T i —— e
..

- counsel present. Learned Sr. PP for the state present.

).- Accused/petitioners named above are charged in

%(9’ case FIR No. 06, dated 31.01.2021, registered U/S
,/2

BAKHTZ | 302/324/353/’436/427/148/149/34 PPC of PS Kurez

Addi: District & Sessions Judge 1
’ angu o .
Orakzai at Hang Boya, District Orakzai.
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: ‘ STATE VS KHAISTA ASGHARETC : .
FIR No. 06 | Dated 31.01.2021 | U/S: 302/324/353/436/427/148/149/34 PPC | Police Statlon Ghll_]o @. 1

(3). | Application u/s 265—K Cr. PC submitted and notice
,already given to opp051te party
(4. - Brief facts of the instant Murasila based FIR are

that Naseem Khan SHO PS Ghiljo sent Murasila that

some days back one Qa51m Gul caste Akhel along w1th‘

‘ether persons of his caste constructed two rooms on the
disputed property of Mula Patey, on which caste M_lsht%,.

} Rabia ’Khel,_ Shiekhan_ and Dara vDarh Mameza'i'_rai-eed-
objection due to which the dispute between caste Akhel
and other caste converted into clash. That for resolviri'g_
the said 'dispute today en 31.01.2021 SP investigation,
Orakzai AC Lower, DSPs namely Diswar Al
Muharhrnad Rahim, Umar Zaman andA Mehbhob' Khan _

~ convened a jirga with the elders of all the five castes. Firsr
jiréa was convened With the elders of caste Akhel namely

 Qusim Gul, Fazal Muhammad, Muhammad Rehman, Lal

~ Zad, Haji 'Tahir, Abdul Razaq, Anwar, Molana Umar,
Khanan,' Naseem Gul, Sailal Shah, Hazrat Kharl, Kha'i‘sra '
Meer Shah, Umar Badshah, Hafiz Ullah, Azmat Uliah,

_Muharnmad Sajid and 8/9 others. After that Jirga took

e

- place with the elders of caste Mishti h_amely Musa Khan,

%& /  Khan Zeb Ullah, Ameen Ullah, Piyo Shah, Saleem Khan,

174224 Itbar Gul, Haji Munaf, Rasool Badshah and 7/8 other _

BAKHT ZADA
al: o.sénci & S:ts:;or:‘;umdg“ persons. Jirga with elders of caste Shiekhan, namely Haji
rakzai

Kareem Shafiq Khan, Toor Haji, Mastan Akbar alias -

| Mastak, Hajx Izat Gul Suwab Gul, FlI‘dOS, Taza Khan

PageS[iSw
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Khalil Ur Rehman, Jaman Shah and 8/10 others also took
_ place. Jlrga _also took place with caste Dara Darh
'Mamozai consisted of Haji Khan Gul, Jamal Gul,Qadar
'Khah, Javed Tekadar, Khaista Asghar, Daud Khan,
Muhammad Shakeel, Muhammad Barech, :FazaltManah,’
| Muhammad Zubaif, Wahid Gul, Riaz Khan, Mir Askar,
Lal Qadar, Abdul Raziq, Wakeel Khan, Zahm Shah, Jalad-_

Khan, Abdul Latif, Habib Ullah Khan, Jamal Bahadar and

" 9/10 others, whlle for caste Rabla Khel one Zar
Muhammad, Walibat Khan, Feroz Tekadar, Akhtar
Manshah, Hashim Khan, Khial Akbar, Islam Bahadar,
Hassan Bahadar, Umar Hayat along with 9/10° othelzs
appeared for jirga. _Du_ring interval of prayer m the Jtrga

the people of the caste Mishti, Shiekhan, Dara Dar

‘Mamozai and Rabia Khel along With other 200/25_‘0
persons Were instigated, who attacked at the disputed
rooms. The pohce ofﬁc1als present in the rooms shown
resmtance to restrained them but they attacked the pohce
and put on fire the luggage of the police and demolished

(ﬂy ~ the rooms. Apart from this Qasim Gul etc and ot,,h"eh

@ |

171229

' BAKHT ZADA
© . Addl: District & Sessions Judge-1,

Orakzai ot Hards with intention to kill. The exchange of firing took- place |

persons mentioned above brought 30/40 armed men, who

started ﬁrmg at the police party and people of other castes

from both sides and due to the firing of caste Akhel two
(2) persons of the opposite castes died and three (3) got

injured. The dead bodies and injured were sent to THQ
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| hospltal Ghll_]O under the escort of constables Abdul
| Raziq, Gul Nawaz and Mualam Badshah. ASHO Saleem |
"Khan was dlrected to reach the hospital for preparation of
injury sheets and inquest reports. The exchange o.f firing
s still on and the above-mentioned perscns of all the ﬁve
castee are nominated being involved .in the commission of
offence. Murasila for registration of FIR is sent to thei?-‘l;S-‘
~ through ccnétable Irshad Gul while the complainant is
~ busy in resolvingthe dispute.and arrest of the accused.

The Murasila was converted into the above-mentioned
FIR.

}(5). After tece‘iving the copy of FIR, the Investiéaticn'
| officer visited the spot and prepared the site plan Ex. PW-

9/1 of the occurrence at the pointation of complainant

_ against the arrested accused was submitted on 16.02.2021

and complete challan in the instant case was submltted cn

21.05.2024. Accused namely Toor Hajl s/o Muhammad

Noor, Wahld Gul s/o Khan Walid, Wali Badshah s/o Guli

Badshah and Shoalb Khan s/o Shehri Gul are absconders'

" while accused Muhammad Tahir, Itbar Gul, Jahanzeb and
%0& Muhammad Shafiq have been reported by the DFC s
)72 Zﬁ dead and statement of DFC was recOrded- cn 23.11.2021

BAKHT ZADA

dye-1, . . . . )
D'Sgr'gif‘a lsa"f:;"”"gf” Y on basis of which proceedings against the dead accused

were abated by my learned predecessor in office vide

ofder sheet no. 09 dated 14.05.2022. Accused (1) Khaista
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BAKHT ZADA
dl: District & Sessions Judge-1,
#rakzai at Hangu

(6). -

- STATE VS KHAISTA ASGHAR ETC

FIR No 06 | Dated: 31.01.2021 tU/S: 302/324/353/436/427/148/149/34 PPC | Pollce Station: Ghll_]o ‘

Asghar (2) Muharnmad Zubalr (3) Fazal Manan (4) J amal

. Gul (5) Wakeel Khan (6) Hablb Ullah (7) Zalim Shah (8)
“ Abdul Raziq (9) Lal Qadar (10) Jalad Khan (11)

Muhammad Shakeel (12) Khaista Mir (13) Umar Badshah

(14) Islam Bahadar (15) Hassan Bahadal_‘ (16) Rasnol

' Badshah (17) Mola Umar (18) Qasim Gul (19) Fazal
Muhanlmad (20) Piyo Shah (21) Feroz Khan (22) Hashlm o
Gul (23) Khawar Khan (24) Muhammad Rehman (25) Lal
Zar Shah (26) Seem Gul (27) Muhammad Raziq (28)

_Saleem.Khan (29) Su‘nab.Khan_n(SO)- Anwar Gul (31)
Muhammad Janan (32) Izat Gul .(33) Riaé (34) Mer‘Asl‘(ar‘
(35) Dad Khan (36) Khial Bahadar (37) Abdul Latif (3}§)"

Hafiz Ullah (39) Hazrat Khan (40) Bilal Shah (41) Azamt

Ullah (42) Muhammad Zahid (43) Akhtar Man Shah (44)

Luqman (45) Izat Gul 46) Mastan Akbar (47) Khan Gul

(48) Muhamma Rehman (49) Muhamma Umar Ra21q (50)

Sawab Gul (51) Muhammad Karim (52) Khan Shah ('53)

Ferdos Khan (54) Khial Akbar and (55) shaﬁq‘ Khan

appeared before the court and formality under sectlon‘

265-C Cr. PC. was compiled with by supplymg copies of
the documents to them free of cost.
While charge against the above-named pres’ént'

accused facmg trial were framed on 14.05.2022 to wh1ch

\ they pleaded not guilty and they claimed tr1a1

Page 618
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‘ STATE VS KHAISTA ASGHARETC )
FIR No. 06 | Dated 31.01.2021 | U/S: 302/324/353/436/427/148/149/34 PPC | Pollce Statlon Ghiljo . -

_;___5__;4

(D). The prosecution produced-and recorded the statements

of as many as fourteen (14) PWs. The gist of their
SR

evidence is as follows;

'L PW-01, Nasceb Khan SHO PS Mishti Mela, He

t:vas posted as SHO PS Ghiljo in the relevant
days. He has submitted interim challan in the_"‘ ;
instant case on 16.02.2021 which is Ex. PW-1/ 1 7»
He has submitted abated challan against accused

" namely Itbar Gul, Khanzeb - Ullah and
‘Muhammad Shafig which is Ex. PW l/i. On
21.05.2021 he nas submitted complete challan-

~against the tu‘rested accused and challan /s 51ﬂ2
Cr. PC. against the absconding accused which is.

Ex. PW 1/3.

II. PW-02. Muhammad Hanif Constable, PS

Ghiljo: He is marginal witness to the recovery’ :
memo vide which the investigation officer took

into possession blood-stained garments of the .

deceased Shafiq brought by constable Gnl Nawdz‘

, - : o e e e e o e e e s -

a,ﬂ consisted of black shalwar Qamess and Khaki
713l ‘7 ~ colour banyan which were packed into pareel'nd;f' . N 3
BAKHT ZAO?\S e ,

' trict & Sess!
}Add\ D\SOrakza\ at Harigu

5. Slmxlarly, constable Muslim Badshah brought :
the blood-stalned garments of deceased Khanzeb

Ullah con51sted of Shalwar, Qamees Khar colour‘

along with banyan whlte in colour Wthh were

sealed into parcel no. 6| Similarly, constable-

Page 7|18
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' STATE VS KHAISTA ASGHAR ETC o
‘ FIR No. 06|Dated 31 01.2021 | U/S: 302/324/353/436/427/148/149/34 PPC lPollce Statlon Ghiljo - ' -

Abdul Raziq brought the blood stained garments "
consisted of Qamees Khar colour and banyan-

white colour of injured-Itbar Gul and sealed. the.

- same into parcel no. 7. All the parcels were ‘

sealed by affixing seal of monogram “GJ.

UL PW-03, Usman Zada SI, PS Ghilio: He has

incorporated the contents of ‘Murasila into t_he :

“shape of FIR Ex. PA. His statement .is,reoorde(ﬂij:‘ 4

w/s 161 Cr. PC.

IV. PW-04, Constable Irshad Gul FC no. 838, PS
Ghiljo: He has taken the Murasilat from the ‘place

of occurrence and handed over the same to 3

Usman Zadi SI in the PS He is also margmalf’
- witness to the recovery meme Ex. PW 4/1 vide -
which the 10 took 1nto possessmn blood-stamed |
earth from the place of deceased Muhammad'
Shafiq sealed in parcel no. 1, blood-stained

pebbles from the place of deceased Jahanzeb" .

—————— —— — —— -
—— — e — —— — —————— . t————————— T P S T D GAD WS i S ——— ——— —

Ullah sealed into parcel no. 2, ashes of burned :
@ﬂ articles sealed in parcel no. 3, four empties - | | R
/ 7«1 214 L |

KHgZ DR e, dangur bore and one empty of 303 bore and"
trict & Sess!
dv Dlsol L Harigu

Ad
sealed the same into parcel no. 4. The recovery

~ memo is duly signed by him.

V. PW-05, Constable Muslim Badshah No. 823:

He on 31.01.2021 at about 1500 hours escorted

Page 8[18 <l
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STATE VS KHAISTA ASGHAR ETC
FIR No. 06 | Dated: 31.01.2021 | U/S: 302/324/353/436/427/148/149/34 PPC | Police Statlon Ghll_]o

the dead body of Khanzeb Ullah along W1th
injury sheet and inquest repqrt to the hospital for
.post.rnortem examination, which he. handed ovef' -
A to. the Doctor concerned. He also rece'i'ved' the
Bllood—stained garments and pcst mortem repcrt
from the doctor on.the same day and handed over'
| the same to ‘investigation‘ officer in the police

station.

VL PW-06, Constable Gul Nawaz No. 1155: He on
31.01.2021 at about 1500 hours escorted the dead
body of Muhammad Shafiq along with‘ inju’t;y“ |
sheet and inquest report to the hospltal for post
mortem examination, which he handed over to:V
the Doctor concerned. He also received the

" blood-stained garmerits and post moftetn rep.ort{_
. from the doctor on the same day and haﬁded_ ovet-
the same to investigation officer in the: police

station.

VII. PW-07, Anwar Khan DFC: He was entrusted

with warrant u/s 204 Cr. PC. against accused,

. Maulana Umar, Toor Haji, Wahid Gul Wali
l a .
Nk
\'\"1 , Badshah, Lugman and Shoaib of Ghlle District,
HTZ A due-t :
Addl: Dtsg\c\k &a\saf;‘;"‘;um ’ Orakzai. He reported that the accused Were '

avmdmg their lawful arrest and retumed the _
warrants unexecuted along with report -overleaf

the warrant. The warrants are Ex. PW 7/1 to Ex. |

Page 9118,
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- STATE VS KHAISTA ASGHAR ETC w .
FIR No 06 | Dated: 31.01 2021 | U/S: 302/324/353/436/427/148/149/34 PPC | Police Statlon Ghlljo ‘

PW 7/6 while hlS reports overleaf the warrant are
Ex. PW 7/7 to Ex. PW 7/12. He was entrusted:_\ .
_with 'noti‘ce_u/s~ 87 against accused: Tdor }Haj'i,' :
Wahid Gul, Wali Bat Shah and Shoaib for
execution. Copy of the notice was affixed on the
noticeboard and the second copy on'ehe outddor
‘of the house of the accused and third was
returﬁed to the court with report on its‘overleaf-.
4The proclamation notices u/s 87 Cr. PC are Ex.
PW 7/13 to Ex. PW 7/16 while thei reports are'.
| i »

Ex. PW 7/17 to Ex. PW 7/20.

VIIL PW-08, Thsan Ullah Head Constable‘-presentlyr

posted_at_Police Line: _He is the marginal

witness to the recovery memo Ex. PW 8/1 vide
which the TO took into possession one motorcar -
white colour bearing registration no. DGE-

"9333/Punjab and Pick-up no. C519/Orakzai.

IX. PW-09, Bakht Munir, CIO: He is the

investigation officer of the case. He prepared site

plan Ex. PW 91 at the pointation of c:omplainant." '

% ﬁa / 4#\ He took into possession blood—stamed earth from
2 |

the place of deceased Muhammad Saeed and '
BAKHTZADA e
Addl: District & Sessions Judge- A,
Orakzai at Hangu sealed the same in parcel no. 1. (Ex. Pl) He took

into possession blood-stained pebbles from the
place of deceased Jahanzeb Ullah and sealed thef‘ :

same 1nto parcel no. 2. (Ex. P2) He also took

P?age 10| 18 )
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Add!: District & Sessions Judye-1,
Orakzai at Hangu

STATE VS KHAISTA ASGHAR ETC

into possession ashes of the burned articles and

sealed the same into parcel no. 3 (Ex P3). He,_

took into possess1on four emptles ofE dangur bore

i
I
|

and one empty of 303 bore and sealed the same
in parcel no. 4 (Ex. P4). To this effect the
fecovery memo already Ex. PW 4/1 -iHe recorded
statements of PWs u/s 161 Cr. PC. He took 1nto_ :

- possession -the blood-stamed garments of

deceased Muhammad Shafiq, deceased Khanzeb

Ullah and injured Itbar Gul which are sealed 1n" ’
parcels no. 5 to 7 (Ex. P5 to Ex. P7). respectlvely '
Recovery memo to thlS effect is Ex. PW 9/2.

Recovery memo in respect of the motorcar

bearing DGE-9333/Punjab and piclc up no. 519/

Orakzai is already Ex. PW 5/1. Report in respect -
~ of discharge of accused Muhammad Saleem

ASHO in case FIR no. 07, dated 02.02.2021, is

Ex. PW 9/3‘. He produced thirty-oae:(3 1) accuse'd

before the Illaga Magistrate vide application Ex.

PW 9/4. Application for custody of accused Jalat"’

Khan before the Judge Anti-Terrorism Court is

Ex. PW 9/5. The accused were produced before

Illaga Magistrate on 08.02.2021 vide applicatioa

Ex. PW 9/6. He produced Hafiz Ullah Mahmood
Ul Hassan and Khan Wazir before the Judlclal'-..

' Maglstrate for recordlng their statements u/s 164 :

I
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~ STATE VS KHAISTA ASGHAR ETC

'FIR No 06 | Dated: 31.01.2021 | U/S: 302/324/353/436/427/148/149/34 PPC | Police Station: Ghlljo

Cr. PC vide appllcatlon Ex. PW 9/7. Thelr

statements were recorded as Ex. PW 9/8 to Ex -
PW9/11. Accused Akhtar Man Shah is produced

for grant of physical custody before Magistrate: .

vide application Ex. PW 9/12. Application for

issuance of warrants u/s 204 against the accused

Maolana Unar, Toor Haji, Wahid Gul, Walibat

Khan, Lugman and Shoaib are Ex PW 9/13.

'. Accused Qasim Gul and Sahib Zada were.

produced before the Magistrate- for grant. of -

physical custody vide application Ex PW 9/14.

He recorded statements of the all the PWsu/s 161‘
Cr. PC. other accused were pfoduced before the
" court of Judicial Magistrate for grant of physical

custody on 08.03.2021 vide application Ex. PW

9/15. The list of legal heirs of deceasf:d Itbar Gul

is Ex. PW 9/16. He pi‘epared the list df legal h'eili";;
deceased Shafiq which is Ex. PW 9/17. FSL
" report in. respect of blood-stained earth and -
recovered crime empties is Ex. PK, Ex PK/1 and

Ex. PK/2.

_IiV-IO, Umar_Gul HC: He was present in the"m E

disputed rooms/property  at ‘the time of

occurrence. He stated that people of sectlons_

(agwam) Misthi, Dara Dar Mamozal, Akhel and

Rabia Khel attacked them in shape illegal

P;agc-'12|18
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| STATE VS KHAISTA ASGHAR ETC
FIR No. 06 | Dated: 31.01.2021 | U/S: 302/324/353/436/427/ 148/149/34 PPC | Police Statlon Ghiljo

assembly. They destroyed the rooms and reduced -
the same into ashes_,whe‘rein his clothes, beddlng‘

uniform etc burnt and destroyed.

| XL PW-11, Muhammalgahid Constable: He is alSoL’ )

eyewitness and was present in the disputed at the
time of occurrence. He repeated the same story as

that of PW-12.

XII. PW-12, Sajjad SI: He stated that on 11.02.2021

the iavestig'ation ofﬁcer handed' over to hlm "
parcels no.1, 2, 4 to -7 along with road permit'
~ certificate Ex.‘PW 12/1 and Ex. PW 1'2/2. He
took the same to FSL and received
" acknowledgment of the ‘concerﬁed on the road
certificate. On return he handed over the same to '

investigation officer. His statement was recorded

‘ws 161 Cr. PC.

XL PW-I3. Dr. Faisal Salih Medical Officer, Civil

Hospital Ghiljo: He has examined deceased
s o
\‘lv
BAKHT ZADA o

Jutyget,
istrict & gessions
AdGLD Qrakzal at Hangu

Itbar Gul then inured, who was unconscious due A
to firearm injury. He referred the 1njury to the
DHQ Misthi after giving first a1d. His Report is..

Ex. PW 13/1.

XIV. PW-14 Muhainmad Naseem SI: He repeated the
whole story as alleged in the Murasila Ex PW |

14/1 and FIR Ex. PA. He arrested the accused
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and prepared their card of arrest which are Ex

PW 14/2 to Ex. PW 14/4.

All the above _witnesses were Cross

examined by the learned defence counsel.

(8). ARGUMENTS:

Learned counsel for accused/petitioners argued

that more than 60 accused are charged in the instant

case. That there was dispute between the ‘different-

sections (Aqwam) of Orakzai and it cannot be

determihed that who attacked the disputed property and
A_e(:)mmitted murders. Neither specific role is attributed to
. any of the accused for burning the disputed property, nor

‘any role for making firing is attributed to any of the:

accused/petitioners. He argued that there is no direct

evidence against any of the accused/petitioners on the

~case file. That statements of fourteen PWs have been
. recorded and the“same are of no worth to the prosecution

pd M for establishing their case and even if the statements of.,
\“ '

4the remaining PWs are recorded, it will not produce any

results in favour of prosecution. He prayed for

“acceptance of application.

On the other hand, learned Sr. PP for the state

argued that the accused are directly eharged'in the FIR;J

for unlawful assembly, putting the property on ﬁre-

murder and attempt to commlt murder He argued that

Page 14|18
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recoveries and statements of PWs recorded yet are

supporting the version of prosecution and the case may

‘be decided after recording full evidence. He prayed fo'r;fn

dismissal of application u/s 265-K Cr. PC.

(10) - After hearing arguments available record perused.'
It is the case of prosecutlon that some days back Qa51m
Gul caste Akhel along with other people of his caste

constructed two rooms on the disputed property situated”

| at Mula Patey due to which the people of other castes
ie., Misthi, -Rabia Khel, Shiekhen, and Dara Dat;
Mamozdi were desperate end unhappy. That the savid._
dlspute was likely to convert into clash, for resolvmg |
: whtch Jlrge of Mashran of the all the ﬁve castes was" .

| convened by SP 1nvest1gat10n AC Lower and DSPs

That during prayer break in the Jirga more than 200
people of caste Mishti, Shiekhan, Dara Dar Mamozal ‘

and Rabia Khel attacked the disputed rooms. They were | I

restrained by the police party present in the rooms, by:

- they were attacked upori, put on fire the_ luggage of the

(/0 / “pohce ofﬁc1ais and demolished the disputed rooms. On |
N |

\"(\ the other hand, ‘about 30/40 people of Qasim Gul Akhel -‘

DA
{ons JU ge c-1, o .
 pgdk msgw;& Samangu duly armed came, attacked the police party and people of

other castes by making firing with intention to kill. 'Tha'tf. _‘
“exchange of fire took place between the parties and due
to firing of caste Akhel two persons of rival castes were

killed and three injured. The statement of complainaﬁty "
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Muhammad Naseem SHO 1s recorded as PW-14, who
: repeated the same story, as alleged in the Murasﬂa,
during his examination in-chief. He stated during h-1_.s-" ‘
- cross examination that during Jirga i.e. 1330 hours to
| 1500'vhc'>urs the _.Qccurrence took place and_ it is not
' mentiehed in Murasila that who was carrying iNeapons,
who made firing and who sit the disputed roems on fire.
PW-14 admitted that has not shown the speeiﬁc i)oint. of -
i)resence. of accused .to the investigation officer at the
time of preparation of site plan. He further explained tha,t:. |
~ he cannot say that from whose ﬁring stxot the deceased
and injured got hit and that the ﬁting had taken place |
from both sides. The witness during his volunteer" -
statement explained that due to firing of caste Akhel tv&to :
persons: got hit and expired while three got injured. |
Investigatien officer Bakht Munir/PW-9 during- his cro'ss :
e)taminatiori admitted that no specific person fro.m‘ the
trilae Akhel is narried in the Murasila, who was involvedf .

in firing. He admitted that he did not specifically -

ﬁrmg and accordingly to police report all the tribes were
present there and made firing over the police check post.
He further stated that the place of occurrence is open:
rivel (algada) an‘d‘ there are ups and down in the said ‘
algada, due to which a person cannot be visible frem 109

feet. He also stated that tribe Akhel was present at tfl.e_ |
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dlstance of 1348 feet from the other trlbe present over .

there The statement of PW-9 and PW—14/complamant
who was present there at the time occurrence, shows that |

in fact no ¢ one have seen anythlng and that responsrbrhty

of making firing and hitting the deceased and injured is-
neither fixed by the ccmplainant during his report ndr .
determined by- the investigation officer during his
.i'nvestigation. In fact the instant.FIR:is inspired from th,e“ ‘
FCR where the people of whole caste/tribe had have |
been held j‘oin‘tly liable for commission of an offense. In |
~ the present FIR the whole tribe of Akhel is made
accused, but none of the witnesses could explain that the
deaths and injuries happened due to firing of Akhel trib_ei '
rather it is established on record from the statements of
PWs that the firing was made by all the ‘tribes and the
same canhot be attrrbuted to a specific person. Nc
recovery of any weapon has been effected frorn anv of

the accused facing trial or even from the possession the;' ;

W .
\\\,\ absconding accused. In such like circumstances, there is
X

@

BAKHT ZADA no probabihty of conviction of any of the accused facmg
adot: District & Sessions Judye-1, oL
Drakzai at Hangu. . )

“trial and absconding accused, therefore I hereby
accepted the instant application u/s 265-K Cr. PC. and
acquit all the accused facing trial along with absconding -
accused from the charges levelled against them. The

accused are on bail and their sureties are discharged

" from the liability of their bail bonds. Case prope.rtvi.e.,
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motorcar and double cabin pick-up be returned to its
lawful‘ owners on the productlon of proof of legal
‘ownership/ reg1strat10n documents. Copy of this
Judgement be sent to SHO PS concerned for deletion of | ,
‘names of proclaimed offenders in the i‘nétant case from'
tﬁe'register of POs.

(11). : Judgment announced. Case file be consigned to. -

record room after its necessary completion . and

compilation. . | ‘
. S
_ % A
Dated: 17.12.2024 %0&4 1>
| ~ BAKHTZADA'
Additional Sessions Judge-I,
Orakzai at Baber Mela

CERTIFICATE
Certified that this judgment consists of eighteen (18)
pages. Each page has been read, corrected wherever necessary

and signed by me.

Dated: 17.122024 % il /, 1) \_"\
' A "
BAKHT ZADA
Additional Sessions Judge-I,

Orakzai at Baber Mela
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