STATE VS GHANI GUL

IN THE COURT OF BAKHT ZADA

(AT BABER MELA)
SPECIAL CASE NO. 15/cNsa oF 2024
DATE OF ORIGINAL INSTITUTION . 03.06.2024
DATE OF PRESENT INSTITUTION . - 171 0.2024
DATE OF DECISION ' B 16.12.2024

_ STATE THROUGH ALTAF ALI ASHO, PS KUREZ BOYA
P (COMPLAINANT)

-VERSUS-
GHANI GUL S/O MEHRAN GUL R/O- QAUM MALAK DIN

KHEL, DISTRICT KHYBER. _
s (ACCUSED FACING TRIAL)

JUDGEMENT
16.12.2024

Accused Ghani Gul S/O Mehran Gul, Qaum Malak

Din Khel, District Khyber is facing trial in case FIR No.

PS Kurez Boya, District Orakzai.

@) Facts Qf the i)rosecu"t.ion.} case. as reported in
I\/Iurasilé by the complainaIIt AItaf Ali ASHO, PS Kurez
Boya, are that on 18.04.2624 at 10:00AM; he along with
‘Hajat Hassan ASI, Constables Saif Ullah No. 1530,
Shafaat Ali No. 1483 and driver Hassan .Raza No. 674
were on patrolling duty in a. private vehicle. Upon
reaching the place of occﬁrrence neal;, ‘Mir Qasim Morr

situated at Godar, a pedestrian having red colour sack on

his shoulder was heading towards village Zerra was found
v. m suspicious condition and stopped On checking the

sack, 15 packets Chars wrapped in _yellow scotch tape

were recovered and on weighing through digital scale,
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Case No. 15/CNSA FIR No 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya@ -

ADDITIONAL SESSIONS JUDGE-I/JUDGE SPECIAL COURT ORAKZAI

© 19, dated 18.04.2024, registered U/S 9 (d) KP CNSA of
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STATE VS GHANI GUL

Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya @)

15000 grams.' 10 grams chars were separated with the help -
of sharp. obj'ect from each packef' for sending to FSL fdr
chemical analysis and packed and sealed into p'arcel No. 1
to 15, while the remaining 14850 gréfﬁs chars along with
empty bag were p_écked and sealed into -parcel No. 16.
Vidéo of the occurrence was prepared at the spot with the
mobile phone aﬁd the same was converted into USB and
| seéled the same in parcel No. 17. 1/1 stamp of monograms
‘.‘AA’_’,is s‘e_a.led in all the parcels, while 3/3 seals of the
same monograms iwere affixed on all .the parcels. The
accused disclosed his name as Ghani Gul S/O Mehran
Gul.,‘ R/O Qaum Malak Din Khel, District .Orakzai, who
w'as"fbund:' to be involved in the commission of offense
and hi.’sAcard of .arfest was issued. Murasila along with
card of érrest aﬁd recovery memo were handed over to
Con‘sf.abllé Saif Ullah No. 1530 for taking th'e“s,ame to PS
fegist;ation',ofFIR._ |
After registration of FIR No. 19, dated 18.04.2024,
registeréd U/S 9 (d) CNSA of P:S Kurez Boya; District
Orakzai,'A the same was handed‘ over to 'In'vest_igating
| Officer, who Viéited the spot, prepared site plah Ex. PB at
fhe - pointatibn of the complaina.nt/ASHO.‘ After
com;-)letion' of investigation, he returned the case file to

'SHO for submission of complete challan.

Complete challan in the instant case was submitted

against the accused facing trial. The accused was in
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STATE VS GHANI GUL
Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya@)

- Judicial Lock-up, who Wés summoned through “Zamima

| Bay”. On‘ 10.06.2024, thé acéﬁsed was brought before the
court and provisions of 265-C of the Code of Criminal
Procedure, 1'8'98, Was_ complied with. Fofmal charge
against the acchséd was framed on 20.06.2024, to which

Ahé pleaded not guﬂty aﬁd claimed triai, whereafter the
prosecution witnesses were sumfnoned. |

(5). The .p‘rosecurtion_ recorded the statements of as
many as six (06) PWs, fhe gist of their éVidence is as

under. The gist of the evidence is as follow;

L PW-0l, Khyal Hassan FC: On 20.04.2024,
Investigation Officer namely Mohsin Ali OII
haﬁded over to h1m parcel no. 01 to 15 along with |
application for FSL and transit recéipt (a0
;5,)‘-3-‘“;)). He took the same to FSL Pesﬁawar and
delivered it to the coﬁceméd ofﬁcial. He handed

over the acknowledgement receipt to the

. A _ =
| l’)’v V-V Investigation officer. His statement was recorded
A '\ &5‘3‘;\\ . . 7 C
C{QO o by the I0 U/S 161 Cr. PC. He was cross
AN O o
ARG : :
& ' :
Q,‘?‘\.\\Si@"} examined by the defence counsel.
Fo®
S

II.  PW-02, Intekhab Ali Moharrir. On 18.04.2024,

constable Saifullah beit no. ‘1530. brought
Murasila réport,' card | of érrest and recovery.
memé) which were handed over to him in the
Police Stat'ion..He incorporated contents of

Murasila into FIR Ex.PA. The copy of FIR along
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STATEVSGHANIGUL
Case No. 15/CNSA, FIR No. 19 | Dated 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya.

- with other relevant documents were handed over
. to Mohsin Ali Ainve‘stigation officer in the Police
Station. Leter the ASHO returned from the spot
to Police Station and hande.d over to him parcels
no 01 to 17 in'sealed eonditiori-having ﬁqonogram
of AA. To this effect, he made enfries in the
register no. 19 copy of whieh is Ex.PW-2/1

‘ (eriginal seen and returned). On 19.04.2024
parcels no. 16.ar'1d 17 duly packed and sealed
were hémded over to investigation <(.)fﬁcer for
- prvodbi;.ction before' ehe ‘ceurt along with accused.
Thereafter, the IO deposited parcel no. .16 and 17
in District ﬁlallehaea. On 20.04.2024, he handed
over parcels no. 01 to 15 duly packed and sealed
havirig monogram of “AA” to &16 1O Mohsin Al,
~who dispatched - the ,s.,ame‘ fo 'FSL through
constabie ‘Khiyal Hussain belt .ne; 483 foi‘

chemical analysis. He has also made entries in

A\ o _ -

o v DD regarding the departure and arrival of the
Voo L | | .

: C%?\él \o.\ K Xﬁ complainant and Investigation officer along with
'\zv(goio? : o o

RS other officials on 18.04.2024 to 20.04.2024.

bb@\ o Copy of DD is Ex. PW-2/2. His statement was

Q |

recorded by the 10 U/S 161 Cr. PC thrice. He
was cross examined by the defense counsel at

length.
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: STATE VS GHANI GUL
Case No 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Pollce Station: Kurez Boya)

I PW-03 Altaf Ali. ASHO (complaman 11). On

18.04.2024, he along w1th other police officials
| namely Saifullah cOnstaBle, ASI Hajat Huss.ain‘
aﬁd 'constable Shafat Ali Were on patrolling in the
-area in official Vehicle driven by Syed Hassén
Raza. During gasht, at about 10 AM suspicious
person having a red colour sack on his shoulder.
was going on foot. On search of the;'}sack 15
| packe‘ts’of. 'Qhars were reéovéred. V‘The person
disclosed'his néme as Ghani Gul son of Mehran
Gul remdent of Qaum Malak Din Khel District
Khyber. On weighing of the packets each packet
came out of 1000 grams total 15000 ’grvams. 10/10
grams wére»séparated from each parcel for FSL
_whiéh was sealed into parc_el no. 1 to 15 while the
remaining éhars weighing 148540 grams aloﬁg
with sack was sealed into pércel no. 16. On each
parcel, monogram of AA was affixed. PW-
03/A'SHO Aitaf Ali prepared the recovery memo
&, \,\) . In ‘presen.ce‘ of marginal witnesses namely
®s  Saifullah constable and Hajat Hussain ASIL
%i‘«\t}@"\% Which is Ex. PW 3/1, while the chars.in parcel
| .no. 16 Ex. P-1. Videography of the occurrence
was done through Mobile i)hone and converted
into USB which was sealed in parcel No. 17. He

.prepared Murasila, Ex. PA along with card of

. N > :
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Case No. 15/CNSA, FIR No 19 | Dated: 18.04.2024 [ U/S 9 (d) KP CNSA, | Pollce Station: Kurez Boya.

IV.

STATE VS GHANI GUL

arrest, EX. _PW-3/2 and handed over all the
documehts_ to coﬁstable Saifullah for trarismission
to police statién. After registration of FIR,
ihvestilgati'on officer Mohsin Ali came to the spot
and _o'n.'th'e spot, he shown hirﬁ the case lproperty
in sfeélé& condition alorjg with accuéed. The 10
prepared site plan at his pointation. His statement

was also subjected to lengthy cross examination

by the defence counsel.

PW-04, Constable Saif Ullah. He is marginal
witness of the recovery to the fecovery memo Ex.
PW-3/1. He was preSent with ASHO on the day

of occurrence. His statement U/S 161 Cr. PC was

- recorded by the 10. He was also cross examined

by the defence counsel.

PW;'05, Naseeb Khan SHO: He stated that after
complétion “of investigation, he prepared

complete challan Ex. PW-5/1 against the accused.

 PW-06, Mohsin Ali OIL He is OII of the case.

On receipt of copy of FIR, Murasila,"card of

arrest and recovery memo, he visited the spot.

Complainant ASHO Altaf Ali along with police

nafri were present on the spot. On the spot, the

complainant has shown him the case property

" i.e., recovered chars in parcels no. 1 to 17 in

sealed condition. He prepared site plan Ex. PW
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Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S-9 (d) KP CNSA, | Police Station: Kurez Boya@@)

. 6/1 on pointation of complainant. He intcrrogated
the _a_épUsed inf-t{he PS. On 18.04.2624, he
produced t»he‘ ‘.'é:'ccused_ ‘before the Judicial
M.agistr'ate vide application Ex. PW 6/2. On
completion:. judicial custody of the accused he
produced “the ac;:used' | before the 7- Judicial
Magisfrate .“fof reéording A.his_ staternent vide
application Ex. PW 6/3. He placed on file the
photographs.' of the propeédihg on spot which

‘ Were handed'over the seiz;ing officer which is Ex.
PW 6/4. On 20.04.2024 he took parcels no. 1 to
15 from MOharr.ir "6f the PS and handed over to
Khial Hussain constable along with application
Ex. PW 6/5 _and road certificate Ex. PW 6/6 for
taking the samé to FSL who took the parcels to
FSL and on return he handed over to him road
certificate duly stamped and signed by thg: FSL

official. On receiving of FSL report, he placed

v A
O\l} v on file which is Ex. PW6/7. On completion of
v S;;\“ . . .
\;X@E‘i investigation, he handed over the case file SHO
QXS for submission of challan. He recorded the
S statements of PWs - U/S 161 Cr. PC.
(6). Prosecution abandoned PW Hajat. Hassan ASI

being witness of the same facts as deposed by PW-04
and closed its evidence whereafter the statement of

accused was recorded w/s 342 Cr.PC but thé.aécused

Y S T SUPES



Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boyaf)

On the other hand, learned counsel for the accused
~facing trial argued that there are contradictions in the
statements of PWs about the mode and manner of the
occurrence. That the witnesses failed to state the correct
account of the occurrence during their statements and the
. \& - same were badly shattered during cross examination. He
VN o
. I ' ~argued that it is against the natural conduct of a person
\V & 5@"? L :
. b s having such a huge quantity of narcotics in his possession -
| \412“\ S : - '
R . , . ‘
Q"Z\"@%ﬁ and still he walk on the road, despite of the fact that on
& of e
& |
® both sides of the road vast area consisted of fields and

(7).

STATE VS GHANI GUL

neither wished to be examined on oath, nor opted to

produce any evidence in defence.

Arguments:
Learned DyPP for the state argued that 15000
grams chars have been recovered from the possession of

the accused facing trial. He stated that there are no

contradki‘ctionsin the statements of the PWs.‘The FSL

" report and the statements of the marginal witnesses fully

supports the version of prosecution. That there is no ill

~ will of the police with the accused facing trial and the

(8).

chances of false implications of the accused facing trial
are not there. He requested for conviction of the accused

facing trial on the above-mentioned charges.

mountains is situated. He prayed that the prosecution

~badly failed to prove case against the accused facing trial

beyond shadow of any dqubt, therefore, the accused
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STATE VS GHANI GUL

- - facing tr1al may be acquitted from the charges levelled

against him.

Findings: ' |

After hearing arguments,:available_ record perused. |
It is the case of prosecution that on 18.04.2024 at

10:00AM,' the complainant along with other police

witnesses were on patrolling in their private vehicle

driven - by driver Hassan Raza No. 674 and in the

' meanwhile near Mast Mir Qasim Morr, a pedestrian

having a red colour bag on his shoulders was heading

towards village Zerra. He was stopped due to his

. susp‘icious condition and on checking, 15 packets of

| chafs wrapped in yeliow scotch tape were recovered. On
weighing the same through digital scale, each packet was
found to be IOO}Ograms and the total came out to be
15000 .grams. 10 grams from each packet was separa}ted

'through sharp object for sending the same to FSL for

chemical analysis. The accused was arrested. Recovery -

rmemo along with Murasila and card of arrest were sent to

g@»%\\ﬁ’s where the FIR was reglstered

The complainant appeared as PW-O3 and stated in

" his examination in chief that on the eventful day, he

along with other police officials were on patrolling in
their official vehicle driven by Syed Hassan Raza. This
statement of complainant PW-03 is contradictory to

Murasila where the complainant has written that he along

Page 9|13




| STATE VS GHANI GUL ‘ .
Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boyadf)

with other police ofﬁcials weré on gasht in their private
car. PW- 06 OII Mohsin A11 while preparmg the site plan
Ex. PW- 6/ 1 has shown the official vehlcle/moblle at
point “A” and during cross examination he has also
‘admitted it correct that as per site pla‘n,‘the government
pblice vehicle wés parked at poi'nf “A”. Furthermore, the
cohiplainant‘z during his examination in chief as PW-03
has also fnentioneci_that they were on patrolling in the
- official vehicie, but he improved his sfaterrieht dhring his
cross examination and stated that they were in their
private motorcar which all are contradi'ctory to éach other
. and to the Mufésila Ex. PA and gliye‘ rise to doubts about
the crime scene.‘The date and' tim¢ of oqqui‘rence 18
R nientiohed_ in Murasila Ex. PA is »'18.04..2024 at
10:00AM, while the date and time of report is mentioned |
as 18.04.2024 af 11:40AM. The video 6f the occurrence
- when watched through the official computer of this court
shows thaththe total length of the video is about 3 to 4
minufés, duringi' which the seizing officer has not only
recovered the élleged contfaband Chars, Weighed the
sgme through dlgltal scale but he has also started wrmng
S
WV \Z;ard of arrest, recovery memo and Murasila, but the time

of report in the Murasila is mentioned 11:40 hours and

such a long delay of about one hour and forty minutes is
‘not justifiable keepihg in view the length of the video. At

the time of arguments, this court requisitioned the USB

Page 10[13
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. - STATE'VS GHANI GU »
Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya)

O |

from the District Mall Khana which is de-sealed from

‘ ohe corner and the. vi.cieo.'was'wat_ched and its properties
?! : wére examined 'through the roff'lcial 'computer of this
court, .‘but astonishingly the prbperﬁes of thé video
disclosed that‘rthe same has been jprepared and converted
into USB on 19.04.2024 instead of 18.04.2024, meaning
theréby that the video has been prépared one day after the

| . occﬁrrence‘i.e., on 19.04.2024 at 06:52AM. The date of
f)reparation of video can also be verified from the name

of the vi'deo. mentioned in the properties of the safne, the
screenshot of which ié taken and placed on file. It is
admitted fact that a person can lie, but the computer and
circumstances cannot. Neither the prosecution; nor the

: seizing officer itself can justify the daté_ and time
mentioned iri_fhe properties of the video which is totally

in contradiction to the claim and case of the prosecution
and makes their case falsif};. In order to: further
corroborate the evidence - of | prosecution, Intekhab Ali
‘Moharrir recorded his statement as PW-02 wherein he

' stated that parcel No. 1 to 15 were sent by him to the FSL

Vv
% ‘I/Q ™ authority while contrary to his statement the IO recorded

higx-- statement as PW-06 and he stated during cross

b T

\l‘\i@gﬁ?@@’xaminaﬁon that he has sent the samples to FSL on

.2

\_9@\0 & 20.04.2024. In the Murasila Ex. PA, the presence of one
constable Shafaat Ali No. 1483 is shown 'with.the

complainant at the time and place of occurrence, .but

Page 11|13
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" STATE VS GHANI GUL
Case No. 15/CNSA, FIR No. 19 | Dated: 18.04.2024 | U/S 9 (d) KP CNSA, | Police Station: Kurez Boya)

astomshmgly no pomt is given to him by the IO in the
- site plka‘m Ex. PW-6/1. The complainant/PW-03 dﬁring his
cross examination has stated that the card of arrestpf the
N accusetd was prepared at the spot at that time and nothing
were inserted later on, but the perusal of card of arrest,
récovery memo and Murasila shows that FIR nurﬁber is
entered upoﬁ the -all the above documents in the same
hand writing, with the same pen and in the same ﬂéw,
which also creates doubf.s about the mode and mann'er of
the occurrence, particularly .whén the whole case is
examined in juxtaposition with the Qideo prepafed by the

- seizing officer.

(D, | All the above c;)ntradictions pertaixviinvg to the
‘occurrence and the video prepared by Vthe seizing officer

- on the ‘subsequent day of the occurrence are all fatal
grounds for the case of prosecution and which makes the
prosecutidn ,- case the one under the heavy clouds of
doubts. There are plethora of judgements of the superiof

- courts that benefit of doubt shail always be extended in

V\ favour of the accused.

\a »»
‘1,-‘?*:9@% 1.1t is to assert that the rule of criminal
PR
\.\\(,\“:5,\'3_ jurisprudence to give benefit of doubt to

accused is much more than a mere rule of
law. It is a rule of prudence which cannot
be zgnored (PLD 1999 Lahore 56) (1999
SCMR 1220).

- 2. A single dent having created in the case

of prosecution makes the accused entitled
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£

to beneﬁt of doubt. It is to assort that the
rule of criminal | jurisprudence to give
benefit of doubt to accus“ed much more

| _ than a mere rule of law..'I't is a rule bf
prud'eli.ce which cannot be ignored (PLD
1999 Lahore 56) (1999 SCMR 1220)

(12). Keep'ing in view the above discussion, the
~ prosecution failgd to prove their'caée against the accused
facing trial beyorid 'arny shadow iof doubt, I, therefore
acquit the accused facing trialA from the charges levelled

" against him by éxtending benefit of doubt. He is in
cusfody. He _Ib.ereleased forthwifh if nbt required in any

| ofher case. Caéé property be kept intact tll the expiry of

period provided for appea'l/revisi:on under the law.

(13) o Case ﬁle be cons1gned to the record room after its

necessary completlon and compilation. y
) @W%

BAKHT ZADA
Sessions Judge-I/Judge Special Court,
Orakzai at Baber Mela

CERTIFICATE
Certified that this judgment consists of thirteen (13)

pages. Each page has been read, corrected wherever necessary

and signed by me. ‘
. o 4

Dated: 16.12.2024 - G M

~ . (0 )
, : | \
o BAKHT ZADA
Sessions Judge-I/Judge Special Court,

Orakzai at Baber Mela
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