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@‘f - STATE VS MUHAMMAD HAYAZ
FIR No. 05 | Dated: 17.04.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Dabori

"IN THE COURT OF SYED OBAIDULLAH SHAH,
SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZAI

(AT BABER MELA)
SPECIAL CASE NO. . 19/30F2024
DATE OF INSTITUTION : 18.07.2024
. DATE OF DECISION : 10.12.2024

STATE THROUGH IMTIAZ KHAN SHO, POLICE STATION

DABORI
i (COMPLAINANT)

-VERSUS-

MUHAMMAD HAYAZ S/O0 MUHAMMAD JAN, AGED ABOUT 29
YEARS, R/O -CASTE.MALA KHEL, AZIZ KHEL, KASKI ZAR
TEHSIL UPPER, DISTRICT ORAKZAI

....... (ACCUSED FACING TRIAL)

Present: Umar Niaz, District Public Prosecutor for state.
: Khursheed Alam Advocate for accused facing trial.

FIR No.05 Dated: 17.04.2024  U/S: 9 (d) of the Khyber
Pakhtunkhwa Control of Narcotic Substances Act, 2019
Police Statlon Dabori

JUDGEMENT

daidullah Shah
District'& Sessions Judge
Orakzai at Baber Mela

10.12.2024 |
"~ The accused named above faced trial for the offence

u/s 9 (d) of the Khyber Pakhtunkhwa Control of Narcotic
- Substances Act, 2019 vide FIR no. 05, ‘.da'ted 17.04.2024 of

Police Station Dabori.

- The case of the prosecution as outlined 1n the
| _Murasﬂa based FIR is as follows: On 17.04.2024, the
complainant, Imtiaz Khan SHO along with ConstablesfSaml
Ullah and Muhammad Mustafa were present on a picket on
the apot where at about 1900 hours, a .sﬁspic-icA)us‘ pAersoh
having a white colour plastic bag on his shouldar on way
é\\\)\ from Mishti Mela towards the picket, was stopped Upon

checking of the said bag, the complalnant recovered 3500
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grams of chars. The complainant separated 10 grams-of _ehare-
from it for chemical analysis through FSL, sealed the same in
parcel no. 1 whereas the remainingv -quantity jof‘ .c'har.s
vweighing 3490 grams and the bag were sealed in parcel no. 2«.‘
Monogram of ‘:DB’ was affixed/placed on all parcels. The
complainant‘toek into possession the case property. vide
recovery merno. The accused disclosed his name as
Muhammad Hayaz s/o Muhammad Jan, who Atw'as
accordingly arrested on the spot by vissuing his card of arrest.
Murasila was .drafted and sent to the poliee through
Constable Sam'i‘ Ullah which was converted 1nto FIR by

| Waqas: Khan AMHC. o “
3). - After reglstratlon of FIR, it was handed over to PW 6 |
Gul Asghar OII for investigation. Accordlngly, after rece1pt

of Murasila, card of arrest, recovery memo and copy of FIR,

- h.e tlieited the epot | prepared site plan Ex. PB -on perntatron of
the complamant On 19.04.2024, he sent the sample of chars

1n parcel no. 1 containing 10 grams of chars to the F SL for

( chemical analys1s through Head Constable Abdullah/PW-l
Q&‘“/ along with appllcatlon Ex. PW 6/2 vide road permlt

\’ ®Y\ﬂlﬁ°ate Ex. PW 6/3 and recorded statements of marglnal

\/&\ witnesses ws 161 Cr.P.C. After completlon of 1nvest1gat10n,

S ed Opaidutiah Shah he handed over the case ﬁle to SHO for subm1ss1on of
J ossions Judge B

District &'S I
paber Mela .
Orakeai at challan.
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_ the accused was summoned, copies of the record were ..

@ STATE VS MUHAMMAD HAYAZ

FIR No. 05 | Dated: 17.04.2024 | U/S: 9 (d) of the Khyber

Pakhtunkhwa CNSA 2019 | Police Station: Dabori

Upon receipt of the case file for the purpose of trial,

prbvided to him ws 265-C Cr.P.C and 1fermal charge was

fhamed against him to which he pleaded not guilty and

claimed trial. Accordingly, the prosecution examined as

many as 06 witnesses. The gist of the evidence is as follow;

II.

[

&

AV

Syed Olaidullah Shah -
District & ession
Orakzai at Baber Mela

0)\1.

S Jud e IV.

Head Constable Abdullah is PW- 1 On 19 04 2024

he has taken parcel no. 1 conta1n1ng sample of 3

chars to the FSL for chemical analysis, and after

suhmission of the same, he was given the receipt

of the parcel which was handed over by him to the

Investigation Officer upon his return.

Waqas Khan AMCH appeared in the w1tness box .

- as PW 2. He has 1ncorporated the contents of

Murasﬂa Ex. PA/ 1 into FIR Ex. PA He has

recelved the case property from the complamant

‘and kept it in Mal Khana in safe custody. He has

also made entries in daily diaries (DDs) besides

handed over parcel no. 1 to the Investigation

~ Officer for sending it to the FSL.

Khalil MASI is PW-3. He has entered the details

of the case property in register no. 19 Ex. PW 3/ 1

Imtiaz Khan SHO is the complainant of the instant

case. He as PW-4 repeated the same story as
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Capp A

‘narratéd ih the FIR e-;lxas‘ submitted. .comvl'lee;‘tf3
»challar.l Ex. PW 4/2 in the instant case agéiﬁét tﬁé
acc;uéed facing trial.

Cohstéblé Sami Ullah appeared in the witness box
as._PW-S. He besides being eyewitness AOf .the |
océilrrgnce is the marginal wivtn‘e.sis of the rg@overy ‘
memo Ex. PC as well as A\;ide which -the".

| cOrgplainant/PW-4 has taken inté poSsessidﬁ ;ché
case property. He also reiterated the coﬁtents of
FIR in his statement.
In last; the Investigatioﬁ Officer Gul Asgﬁar ;&aé
examined as PW-6 who in hi§ ev_idénce deposed.i.n
respect of the investigation.cAarried .out:byl/_ iximv in
the instént case. He has prepared sit!:é plaﬁ Ex. PB
on poinfation of the éompléiﬁant, recérded
stafeménts ‘of witnesses u/s. 161 C.I;PC', préduced
the accused before the court of Judicial Magistrate
»vide his application Ex. PW  6/ 1,  sent .Ifh_e
répfesentative sample to the FSL élong'.{)vith the
application Ex. PW 6/2 \}ide Ar(‘)ad‘permit cérjtiﬁéat.e
Ex PW 6/3 and its result Was received ;éhd .place.d |
on ﬁle.by f‘ﬁm(as Ex. PK. He has.pllaced oﬁ ﬁie 1£he
attested copies of register no. 19 Ex PW 3/ i, DDs

| fegai'ding - departure  and arri%/al Vof | pohce

ofﬁcials/ofﬁcer from and to the police st;itibn and
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et ey

submitted the case ﬁle to the SHO for onward -
proceedings.

- Prosecution closed its evidence whereafter ‘statement

- of the accused Was recorded U/S 342 Cr.P.C but the ac'(:Used

neither wished to be examined on oath nor opted to produce

~any evidence in defence. Accordingly, arguments of the

leamed DPP for the State and learned couns_el for the accused
facing trlal heard and case file perused‘ | o

Learned DPP for the state submitted that the accused
facing trial is directly nominated in the F IR, huge quantity of
chars‘ has been recovered from possession of the accused
facing tria..l.,v the recovered chars‘ are sealed'and "sam‘plied on

the spot by the complainant, the IO has  conducted

investigation on the spot, the sample for chemical analys,is

has been transmltted to the FSL within the prescrlbed perlod
which has been found positive for chars V1de report of FSL
Ex. PK. Thecomplainant, the witness.of the 're00very, the
ofticial transmitted the sample to the FSL an'd the IO haye “
been produced by the prosecution as witnesses, whom__haye |
fully. supported.’the case of the prosecution and their

statements have lengthy been cross exammed but nothing

&Xontradwtory could be extracted from the mouth of any of the

witness and that the prosecutlon has proved its case beyond

shadow of any doubt.

Page 5|10




Wy

(7).

®).

™

W/
e
Sye At ’lh Shah

is rlct& Lessions Judge
4 é:akzat ht gaber Mela

STATE VS MUHAMMAD HAYAZ |
FIR No. 05 | Dated: 17.04.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Dabori

., .

Learned counsel forthe defence -argued that thongh
the accused 'faeing trial is directly norninated in the FIR, the
alleged chars have been shown reooreredfrom hie possession
and the report of FSL supports the case of prosecntion;
however, the accused fachng trial is falsely implicated in the
instant case and nothing has been recovered from his
possession. He argued that the prosecution has failed to prove
the mode and manner of recovery and the mode and rnanner

of 1nvest1gat10n allegedly conducted by the IO on the spot as

detalled by the prosecution on the case ﬁle He further '

submitted that the safe custody of the case property and 1ts
transmission from the spot to the PS has not'been oroved. He
eonoluded th‘at. there are various dentsr‘ in the case Eof
prosecution leading to its failure to bring 'home the charge.
.ag.ainstthe accused facing trial.

| The .‘p.r'osecution in order to prove its oase;'.:ha‘s

examined Imtiaz Khan SHO, the complainant of the case, as

- PW-4 who has reiterated the contents of Murasﬂa Ex.. PA/ 1

and Constable Sam1 Ullah, the eyew1tness witness of the

occurrence and marginal witness of recovery memo Ex. PC,

as PW-5 who besides repeatlng the same story as narrated in

the FIR has stated to have taken the docurnents to the pohce
station for reglstratlon of FIR and handed over the documents

to Waqas Khan AMHC/PW-2 who has registered the FIR as
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Ex PA and Investlgatlon Ofﬁcer Gul Asghar as- PW 6 who

~ have carrred out the investigation in the instance.

, ‘The stanc_e of the prosecution is that the recovery of

contraband chars has been effected from the accused'facing

trial on the spot and the spot proceedings has been filmed by

" Constable Muhammad Shah using a mobile phone vvhich was

converted intoj USB. However, ironic‘allyt the fact of the spot
proceedings being recorded has not been rnentioned rn the
Murasila. A closer examination of the site plan Ex. PB
reveals that the place reserved for the name of constable who
made v1deography, has been left blank, castlng doubt on the
presence of Constable Muhammad Shah on the spot -

Moreover ‘the complarnant/PW -4, after effectlng
recovery of chars from the posséssion of the accused facmg
trial, has prepared the Murasila Ex. PA/I,; however’j,' thlS

principal witness in his report Ex. PA/ 1, has not mentioned

' that whether the recovered chars were pukhta or garda. The

texture of the recovered chars was also not mentioned in the

Murasila Ex. PA/1. The Murasila indicates that the distance

(\ between the place of occurrence and the police_station is %

\\/ km where the report was made at 19:40 hours while the FIR

being chalked out at 20:00 hours. However accordmg to the

6\\&tatement of the complainan’t/PW-4 the Murasﬂa

Camer/PW 5 has stated to have left the spot at the same tlme

e., 19:40 hours which raises a question that-how he_could
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cover the distance of 3/4 km wlthin a blink of eye. 'Sinlilarly,. -

the Murasila Carrier/PW-5 in his cross “examination

'mentionec;l.the time of his return from the _p’olice statiorl aﬁler:
handi_ng over ..the documents to the Moharrir, as ‘07:‘1.0 pm
(1910 hours) which is prior to the time of making a report
which is 19:40 houré. In his next breath, Che state‘d to have
returned from the police station at 08:10 pm (1920 hours),
indicating doubt regarding his presence_ on the spot.. .

| Ac‘cording to the available record, the IO/PW-6,
alcc'omi)anied fby’four police personnel,leﬁ lhe 'poli'ce. stat1on,
and the names of these personnel were recorded in the DD
However, neither the complainant/PW-4 Enor i the
eyewitness/PW-S mentioned the narnes of all four offlciale,
instead only: two names wefe provided. Adliitionally,
according to the sife plan Ex. PB, the location of the incident
is on a straight road‘, raising the question of how it Woukl be
possible for a person in possession of a large quanfity of
chars to go directly towards the police party, eopecially jvv.h:en
the police would have been visible to him. N

Though the FSL report has been found posili\}e for

&\/ chars but it cannot alone be taken mto con51derat10n for

ygﬂsonwctlon of the accused when the complamant/PW 4 and

A U\Gah\hal‘ the Investlgatlon Ofﬁcer/PW 6 have failed to estabhsh the

- Judge
# ““*la mode and manner in wh1ch the alleged occurrence took place

as the evidence presented remains inconclusive and lacking
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in detail. Furthermoré, the .irﬂl\;e.s'tiéation caﬁied outé}by the IO
are either inadequately explained or missing altogéther: ThlS
failure to substantiate both the occurrence aﬁd the
investigation raises serious doubts about the credibility and
integrity of the case. |
(9). It ivs élso" necessary to men’tior‘lr’ here ' that acpused
facing ‘tri;<11 is neither previous convicted nér involi}ed’ iﬁ.any
such cése in the past besidés neithér‘ he ‘has cbnféssed his
- guilt ‘r'10r any further recovery was affectéd at his i)biniatioﬁ
despite hé being in police custody for.some tim.e.. Also, no
_e{fidence was j'brought on record to pfové his cqnne;:tion W1th
the fecox)éred contraband rather the evidence .léd by the
prosecution 1s fﬁll Qf doubts and contradiétions Wthh havé-
denied - the very | presence of the Witheéses and :the;li‘r
proceedings at ‘t.he spof at the relevant :titfn:e. I'.tsle:éms.tﬁa:t
either the 'witnesses were not present at the relévant placeon
the relevant (iate and time or have not dépoéed rin: the ‘rhovdé
and manner in'which the occurrence was _alleged té hiavie."ha!d
b_eeﬁ committed. | o
- M{0). ~ Thus, 1n view of the aforeméhtioned‘dis‘cus’si'c;r“l, it 1s
held that the prosecution has failed to pfow}e thé case agaihéf ‘

w)@)/\the accused beyond shadow of doubt. Theréfore, the accused

u&m‘\“a&e namely, Muhammad Hayaz is acquitted of the dharge
pistiet _°\Ba\;e( : SR . L PN
akIph & levelled against him by extending him the benefit of doubt.

Accused is on bail. His bail bonds stand .ca.nc'elléd\”arid'hi.‘s
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| surg:tiés are discharged of the liabilities of the bail bonds. The

case property i.e., chars be destroyed after the 'rexpi_ry 6_f |
pefiod provided for appeal/revision in accprdancé With“law." |
Judgment announced. File of this court be cdns:ignéd |

to record after its necessary completion and compitation. \Q

Dated: 10.12.2024

Sessions Judge/Jugge Special Court,
Orakzai at Baber Mela
CERTIFICATE
Certified that this judgment consists of ten (iO)_pagés:. |
Each pagerhas been.read, corrected wherever neces's.ary ar d
signéd by me.

Dated: 10.12.2024

SYED OBAIDULLAH SHAH
Sessions Judge/Judge Special Court,
Orakzai at Baber Mela .
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