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STATE VS RAEES KHAN ETC. o 7
. FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC ‘
| Police Statlon Dabon

FOE A
“,

"IN THE COURT OF SYED OBAIDULLAH SHAH,
'SESSIONS JUDGE, ORAKZAI (AT BABER MELA)

SESSIONS CASE NO. : 18/20F2024
DATE OF. ORIGINAL : 18.07 2024
DATE OF DECISION 29112024 -

- STATE THROUGH IMTIAZ KHAN SHO POLICE

'STATION DABORI
....... (COMPLAINANT)

_VERSUS-
1. RAEES KHAN S/O SAID JAN, AGED ABOUT 33/34
YEAR_S; R/O CASTE BAR QAMBAR KHEL, DISTRICT
KHYBER. |
2. JAN HAIDER S/O YAR HAIDER, AGED ABOUT 31/32
YEARS, R/O CASTE BAR QAMBAR KHEL, DISTRICT
'KHYBER. o -
3. KASWAR KHAN S/O FAZAL KARIM, AGED ABOUT
27/28 YEARS, R/O CASTE BAR QAMBAR KHEL,

DISTRICT KHYBER
....... (ACCUSED FACING TRIAL)

Present : Umar Niaz, District Public Prosecutor for State
: Sana Ullah Khan Advocate the counsel for accused
facmg trial. :

FIR No. 04 Dated: 01.042024  U/S: 420 PPC
~ Police Statlon Dabori o

JUDGEMENT o
29.11.2024

TIle abcve-némed accused faced trial for thecffence ‘
u/s 420 PPC vide FIR No. 04, dated 01.04.2023 of _Police

(\ Station Dabori.

Q@K( (2). The case of the prosecution as outlined in the
89 (\\ _ Mﬁrésila;. based FIR is as follows: on 01.04.2024_, the - -
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STATE VS RAEES KHAN ETC. ' @
FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
_| Police Station: Dabori

complamant Imtiaz Khan SHO along with constables Saml

_Ullah Irfan Ullah and other pohce ofﬁc1als during routme

| patrolling received spy 1nformat10n regarding the smuggling' - '

of huge duantity of chars and. amrnunition on Arhanga road '
through Land Cruiser No. LWE-875/Lahore. Actmg on the'
same information, they laid a plcket on imain road near CP2
check-post, where at about 2000 hours, a Land Cruiser
nientioned above on the way from ‘Arhan‘ga ‘to\rzv-ardsv the
picket was stopped for the purpose of checkmg The persons

s1tt1ng on front seat and rear seat were duly armed With

| Kalashmkov. A person occupying the front seat of the

vehicle disclosed his name as Raees Khan and from his
p'oss‘ession,‘the police recovered a Kalashnikov foldiriig butt
bearing No. 006152 along with a fixed c'harge.r containing
28 live rounds of 7.62 bore while the person occupymg the |

rear seat of the vehlcle dlsclosed his name as J an Ha1der who

was searched and a Kalashnikov w1thout butt bearlng No.

03409 along with a fixed charger containing 29 live rounds
of 7.62 bore was recovered from his possession. Both the
accused could not produce any permit of license for the

rifles. Thedriver of the vehicle disclosed his narne as

Kaswar Khan who was searched but nothing in_criminating

material ‘recovered from his personal, possession.. The
complainant searched the vehicle and recovered 04 packets

of chars Wrapped with yellow colour scotch tape fro'rn:side
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STATE VS RAEES KHAN ETC. I @

* FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC -
| Police Station: Dabori

“doors of the vehlcle and 03 packets chars wrapped with

‘yellow coIour scotch tape from beneath the tire placed in -

trunk of the vehlcle All the packets were welghed Wthh

turned 1100 grams each, making a total of 7700 grams. The

~ complainant separated 10 grams of chars from each packet

for chemical analysis through FSL, sealed the same into
parcels no. 01 to 07 whereas the remaining duantity of chars
weighing 7630 grams were sealed in parcels' no. 08. The

ammunitions were sealed into parcel - No. 09. The

| videography of the spot proceeding was made through

mobile phone and saved into USB which was sealed into

| piarcel No. 10 by placing/affixing of mohograms of ‘DB’ on

all parcelsﬁ The: complainant took into U.posse’ssioh the
recovered chars, ammunitioh and the tlehicle ih qoestion
vide recovery memo. The accused were.arrested.on the spot
by issuing their joint card of arrest. Murasila was drafted and
sent to Police Station through Constable Sami Ullah‘ which

was converted into FIR by Waqas Khan AMHC.

After registration of FIR, it was harlded over -‘to "
Investlgatlng Ofﬁcer Gul Asghar for 1nvest1gat10h
Accordmgly, after recelpt of FIR, he reached the spot.
prepared site plan on pointation of the complamant and'
recorded the statements of PWs u/s 161 CrPC On‘

02.04. 2024 the 10 sent the samples of chars and the

Kalashmkovs for chemical analy51s to FSL throughh |
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r STATE VS RAEES KHAN ETC.
. FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
‘ | Police Station: Dabori’

constable Khaleel Rehman, the result whereof was recelved :

and placed on ﬁle by h1m He has taken the vehlcle to the

@ o ﬁj |

FSL for chemlcal analysis as well After completlon of |

submitted complete challan' against the accused facing trial.

| Upon receipt of the case file for the purpose of trial,
the accused were summoned, coples of the record were
provrded to them in line with section 265-C CrPC and formal
charge vrjasv framed'agarnst them to which they pleaded not

guilty and claimed trial. Accordingly, the witnesses were

-inv‘estigation, he handed over the case file to SHO; who =

summoned .and examined. The gist of the evidence is as "

follow;

L. Waqas Khan AMHC appeared in the w1tness box.as :
PW- l He has 1ncorporated the contents of Muras1la |
Ex. PA/1 into FIR Ex. PA. He has recelved the case
property from the complarnant duly packed and A
sealed which he had kept in mal khana in safe
custod)t besides parked the vehicle in V1c1n1t)t of the |
police station. The witness further deposed that he
has recorded entry of the case property in Reg1ster'

. No 19 Ex PW 1/ 1, entries in the DDs wh1ch are
Ex PW 1, handed over the samples of the case :
| property to the IO for sending the same to FSL and

prepared road permit certificates Ex. PW 173 and
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: STATE VS RAEES KHAN ETC. :
. FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
| Police Station: Dabori

Ex. PW 1/4 regarding parcels no. 1 to 7 and pafcel '

no. 9
hhtiétz Khan SHO is the complainant of the case

who appeared as PW-2. He repeated the same 'story

as narrated in the FIR. He has submitted interim

challan and later on compiete challan against the

accused facing trial in the instant case.

Constable Sami Ullah appeared_' as PW-3. '_ He
bésides being eyewitness of the occurrence is
mzar;ginal witness of recovery metno Ex PC. ae v-velll.
He has taken the docutnents to the PS and handed

o{zer to the Moharrir for registration of FIR. He also

- reiterated the contents of FIR in his statement.

Censteble Khaleel Ur Rehman is P_W-4. He has

s

taken the samples of chars in parcels no.lto7and .

parcel no. 9 containing recovered Kalashmkovs to

the FSL for chem1ca1 analysis on 02.04. 2024 and

after submission of the same, he has handed over

the receipt of the parcels to the IO.,

Léstiy, Investigating Officer ,Gulr: Asghar fWaS :

ei;amined as PW-5 who in his evidenee deposed in

respect of the investigation carried out by him in the
instant case. He has prepared the site plan Ex. PB

oh pointation of the complainant, recorded the
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STATE VS RAEES KHAN ETC.
o FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
Nai : _ | Police Station: Daborl B

' staternerrts of witnesses on the spot, sent the -
rdpresentative samples to FSLA along with
appllcatlon addressed to the 1ncharge FSL Ex PW
5/ | and road permit certrﬁcates Ex. PW 1/3 & EX.
PW Y, produced the accused before the court of |

_ Judicial~ Magdstrate vide his applications Ex. .-PW
5/2 drafted applications Ex. PW 5/3 to Ex. PW 5/5

to h1s hlgh-ups for examination of the vehlcle from.
F SL, the FSL report in this regard is Ex. P‘K,' the
report of MVE District Orakzai is Ex. PW »5/'6'and’
vehicle verification is Ex. PW‘5/7‘V, placed on filethe -
FSL results of the .chars and Kalashnikov as Ex
PK/ I and Ex. PK/2, deleted sectiou 419 PPC in the
instant case through parwana qalam zangi ev.r jurrri |
Ex. PW 5/9, placed on file copy ovaegiﬁster No. 19
Ex PW 1/1, copies of daily diaries and subrriitted

. the case file to SHO for onward proceedmgs |

(5). . Prosecut1on closed 1ts ev1dence | ’whereafter the'
statements of accused were recorded u/s 342 Cr.P.C but the
: accUsedrreither wished to be exarnirled on dath nor opted ito
produce any evidence in defence. Accordingly, arguments'of
learned DPP for the State and learned counsel for the accused

Q(g\}/ ' facmg trlal heard and case file perused

- Learned DPP for the State submltted that the accused

oy P
msm“t & E’ebs
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: ' STATE VS RAEES KHAN ETC.
. FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
: | Police Station: Dabori

been recovered from possession of the accused facing' trial,-

the recovered chars Kalashnikovs and ammunrtnons ‘were

sealed and sampled on the spot by the complalnant the 10
has conducted investigation on the spot, the samples for

chemical analysis and the Kalashnikovs have ‘ been

transmitted to the FSL within the prescribed period and the

renorts of FSL were placed on file as Ex. PK/1 and Ex. PK/2

The comblainant, the witnesses of the recovery, the ofﬁcial

transmitted the case property to the FSL and the 10 have-

been produced by the prosecution as witnesses, whom have

fully subported the case of the prosecution and'f their -

statements have lengthy been cross examined but nothing

COntradictory could be extracted from the mouth of any of

the witness- and that the prosecution has 4proved :itsi' case
beyond shadow of any doubt. | o
Learned counsel for the defence- argued that though
the accus_ed. facing trial are directly nominated in the FIR but
the prosecution has failed to prove that the vehicle has been

recoVered from possession of the accused facing triai, that

there isnfothing available on file to conn_ect the accused with -

the vehicle and that the prosecution has faidle'd to bring home
the charge agamst the accused facing trral
In the light of arguments advanced by learned DPP

for the State, arguments of learned counsel for the defence
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 STATE VS RAEES KHANETC. '. o @
o . FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC o ' T
G o - I Police Station: Dabori o o
and the available record, following _. .Eare-' the points for
deterrniniation of charge against the accu_sed facing tri_al::-
(1). \Rﬁlhether the occurrence has taken nlace in the rrlode
add manner as alleged by the prosecution‘? |
| (ii). Whether the investigation has been. carried out in
the mode and manner as alleg_ed by the prosecutlon?
(iii). Whether the case of prosecution is substantiated
throngh ‘report of FSL? | |
9). . | The prosecution in order to prove its case in the .:mode
and manner as alleged, has examined' Irntiaszhan: SHO the
| complamant of the case, as PW-2 who has relterated the |
Acontents 'of Murasila Ex. PA/1 and Constable Sam1 Ullah
the eyewitness of the occurrence and marglnal w1tness of
rec-overy‘memo Ex. PC as PW-3 who besi.des repeatlng the
same story as narrated in the FIR, has state,d to have .taken
the docurnents to the police station for registration of FIR .
and handed over the documents to Waqas Khan AMHC/PW-
1 who ha_s registered the FIR Ex. PA. | S
In accordance with Murasila AEx PA/ 1 -th.e

| complamant/PW 2 had stopped a veh1cle dr1ven by the |

accused Kaswar Khan who was accompamed by two-other

[ accused 1nd1v1duals Jan Halder and Raees Khan The

\ 6 complamant/PW -2 disembarked them from the Vehlcle and

\

9\

syey/ Ohaiduiiah Shat
pistrict & Qessions .luf:ge
Qrakzal at Bahey e

\M conducted a search during which he had recovered . N l:

contraband chars and Kalashnikovs along w1th ammumtlons B I '
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STATE VS RAEES KHAN ETC.
" FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
! | Police Station: Dabori

Check—Post located at a distance of 01 km from the pohce

station, where the report was filed at 2100 hours. After"

preparing the Murasila, card of arrest and recovery. memo,’

the complainant/PW-2 have handed over these documents to

Constable Sami Ullah/PW-3 at 2100 hours which creates a

doubt about the feasibility of completing two separate. tasks

| sirrlultane'oﬁ'sly although one of them dépends upon the

o Quaidutial Shald

msts\st & Sesstons o

Or

alzai at Baber Wela

other. Mé)réover, as discussed earlier, the comprlainantf/PW-A
2 made réco'Very from the accused facing trial whereafter the

‘documents were prepared by him which were received by

the Moharrit/PW-1 in the police station; however, as per
statements of prosecution witnesses, none of theni have

written thé FIR number either on the recbvery memo Ex. PC

oron card of arrest Ex. PW 3/1 which bopped up é ddli,ll?)t‘that‘_r -

who ;'arrl(;ing the witnesses have actually written thé FIR -

number on these documents.
Additionally, the recovery of chars has not been made

from. perSonal possession of the accused but rather from jthe

‘side doors and the trunk of the vehicle which were taken into

possession by the complainant/PW-Z vide recovery rnemo |

Ex. PC. However, neither the vehicle was registered in the
names of accused nor any documents were presented that
could e_stabiish any connection between the accused and the

vehicle ,n.or‘t_here was any receipt_through which the _\S/éhic'ie

Page 9(13
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STATE VS RAEES KHAN ETC.
FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
' | Police Station: Daborl ,

- was glven to them on rent. Moreover no dnvmg hcense was

)

syed i’:‘“aﬁu:.ah shah

0s
istrict & Qessio
wﬁt’“k"al at Baber Wela

not taken 1nto possession from the accused Wthh is repellent

to the cornmon sense that without driving license a ,person

would drive a vehicle or whether he is able to drive or not,

which aspect of the case has created reasonable doubtfin the =

prosecution case. With respect to process of search and

| recovery on the spot, as per contents of Murasila Ex; PA/l,

the occurrence has taken place on 01. 04. 2024 at about 2000

hours (08: 00 pm) with further addltron ‘made by the

complamant/PW-Z in his statement about the spot

proceedrngs bemg carried out w1th the assrstance of : a torch

held by constable Sami Ullah/PW- 3 however when PW—

Was Cross eXamlned on this point he denied holding the torch -

while part1c1pat1ng in the recovery process While gomg
through the statement of marginal w1tness/PW 3, it is found
that his. statement was recorded by the IO/PW—S at 2130
hours which, as per DD of the 10/PW- 5, corresponds to the

exact tlme of his departure from the police statlon for

investigation ‘which raises serious doubts about‘ the

crediblhty of the statement belng recorded at atime when the
IO/PW 5 had not yet arrived at the spot ‘As per versron of

the complainant/PW-Z, the spot proceedings were captured

through a mobile phone by Constable Gham Ur Rehman; |

however, 1ron1cally this fact has not been mentioned by

him/PW- 2 in the Murasila Ex PA/1.

udgo
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' STATE VS RAEES KHAN ETC. - @
o | FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC -
o } : | Police Station: Dabori

In v.iew of what is diseussed. above, it .is he’ld that

there are glarlng contradictions between the statements of S

PWs creatlhg doubts regarding the mode and manner of the

occurrenee as alleged by the prosecutxon.
(10). | With respect to process of 1nvest1gat1on on the spot

as per prosecutlon s version, the 10 along with constables

Abdullah and Ismail have visited the spot and conducted

investigation. Nevertheless, perusal of the daily drary ot‘ the‘ir

departure from the police station show-s that the narhes ot‘

constables Abdullah and Ismail are neither r'nenti:o:rlé'ed :iﬁ

 their departure nor in their arrival. ‘Additionally, acc‘o.rding.

to the site planjEx. PB, the loeation of the :‘incident 1s on a

straight _road, raising the ‘que-stio‘n of how: it would be

poSSible for a-person in posseesion of a large qoarflt?ity of

chars and arms/ammunition‘ to drive d.irectly 'towards. the
poli‘c'e party, especially when the police would ha'vje; beeh
‘visihle té him. Furthermore, this witness testiﬁed that the
complarnant‘s party had left the spot prlor to hls/PW-S |
arrrval but the marginal witness/PW-3 contradlcted this
statement, claiming that they left the spot at 10:30 pm, Whioh
coihcided with the time the IO arrived at the ponee etation.' .. ) | . |
'.It is also noteworthy that, as per statement of the IO/PW-S, o | ’
he has takeh the vehicle to the FSL; hoWetIer; he faded to .' | | i. | | | l
produce :orat'tach any daily diary entrreé doeumentrhg hlS [

departure from the police station. In addition, as per -~ = = - |
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: STATE VS RAEES KHAN ETC.
: FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
| Police Station: Daborl

statement of PW-l 'some of the entries in regrster no.. 19 has
been made by Khalil Ur Rehman MASI but the said thness
has not produced before the court to ]ust,lfy the stance of

prosecution.

Though the FSL report Ex. PK regarding the vehicle

is positive ‘but these glaring contradictions ‘between the

statements = of prosecution witnesses and the record
si g'niﬁcantly undermine the strength of the prose.eution;gs case
and the FSL report alone cannot be taken into eenstderatien
for conviction of the accused. |

The investigating . officer did not gather any

‘documentation regarding the accused's prior involvement in
similar cases and no records were obtained indicating that the
accused had been either charged or convicted in such like

cases. Consequently, it is reasonable to conclude that the =

accused are first offenders. In these circumstances, it is

imperative to consider this aspect when evaluating the

evidencef presented by the prosecution. As tne pros'ecnt?inn has
failed to prove the alleged recovery ot‘ chars and :the |
Kalashnikovs from possession of the aecnSed ‘faciné ?trial 1n .
the mode and‘r_nanner as detailed in the report ‘Sirnil_afrlly, the

: prosecution has also failed to 'pro've the alleged m":o:de and

manner of the investigation carried out by the IO on the spot.

All these facts lead to the failure of prosecution to prove the

case against the accused beyond shadow of doubt; therefore,
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_record after its necessary completion and compia

necessary and signed by me..

. STATE VS RAEES KHAN ETC. @ ‘
" FIR No. 04 | Dated: 01.04.2024 | U/S: 420 PPC
| Police Station: Dabori

the accused ndmely, Jan Haider, Raee.s Khan and :-IS(.asw:ir}
Khan are acqurtted of the charge levelled against them by
extendmg them the benefit of doubt. Accused Jan Halder and‘ -
Raee's Khan are on bail. Their bail bonds stand cancelled and?
their sureties are discharged of the lrab111t1es of the ball bonds.

Accused Kaswar Khan isin custody He be released forthw1th

if not requlred in any other case. Case property i.e., Vehlcle is

cdnﬁscated to the State.

J udgment announced: File of this court be consigned to

Dated: 29.11.2024

SYED OBA XA SHA ll W]
Sessions J dge, Orakzai ’ S
at Baber Mela °

CERTIFICATE
C’ertiﬁe?d that this judgement consists of thirteen (13)

pages. Each page has been read, corrected ‘wherever

Dated: 29.11.2024

Sessions Judge, Orakzai
at Baber Mela
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