: STATE VS JAN HAIDER ETC.
FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori .

"IN THE COURT OF SYED OBAIDULLAH SHAH,
 SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZAI

(AT BABER MELA)
_ SPECIAL CASE NO. : 20/30F2024
DATE OF ORIGINAL : 18.07.2024
'DATE OF DECISION : 29.11.2024

- STATE ‘THROUGH IMTIAZ KHAN SHO POLICE

* STATION DABORI |
....... (COMPLAINANT)

_VERSUS-
1. JAN HAIDER S/O YAR HAIDER, AGED ABOUT 31/32
'YEARS, R/O CASTE BAR QAMBAR KHEL, DISTRICT
'KHYBER, | |
2. RAEES KHAN S/O SAID JAN, AGED ABOUT 33/34
" YEARS, R/O CASTE BAR QAMBAR KHEL DISTRICT
 KHYBER. B
3. KASWAR KHAN S/O FAZAL KARIM, AGED ABOUT
27/28 YEARS, R/O CASTE BAR QAMBAR KHEL,
DISTRICT KHYBER.
| ...... (ACCUSED FACING"TRIAL)

L

Present : Umar Niaz, District Public Prosecutor for State.

: SanaUllah Khan Advocate, the counsel for accused-' |

~ facing trial.

FIR No 04 Dated: 01.04.2024

U/S: 9 (d) of the Khyber Pakhtunkhwa Control of Narcotlc .

Substances Act, 2019
Police Statgon. Dabori

JUDGEMENT

29.11.2024

| T_hé above-named accused faced trial for the offence

No. 04, dated 01.04.2023 of Police Station Dabori.
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STATE VS JAN HAIDER ETC.
FIR No. 04 | Dated: 01 .04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA _
2019 | Police Station: Dabori

The eaee of the prosecution as outlined :,in the
Mu‘rasila.. based FIR is as follows: oﬁ' 01.04‘.20-,2'47, : the
complamant Imtiaz Khan SHO along with constables Sam1
Ullah Irfan Ullah and other pohce ofﬁ01als during routine
patrolling received spy information regarding the smuggling
of huge quantity of chars and ammunition on Arhanga road
: through Land Cruiser No. LWE- 875/Lahore Acting on the
same 1nformat10n they laid a picket on main road near CP2
check-post, where at about 2000 hOu_rs, a'llLand Crulser
mentioned above on the way from Afhanga'.t'()\ivzafds., the
picket wéé stopped for vthe purpose of ehecking. The persohs
sitting on front seat and rear seat Wefe duly armed' wi_th
| KaiaShnikoV. A person occupying the front seat ef the
vehicle disclosed his name as Raees Khan and fr’oh1‘ hie
'pessess'ion, the :police recovered a Kalashniko%z folding:buﬁ
: bearihg No. 006152 along with a fixed eharg:elj eonteihiﬁg
28. live reunds of 7.62 bore while the I')ers:o‘n occupying the
reaf seat of the vehicle disclosed his narhe as Jan Haider Who
was searehed and a Kalashnikov without butt beefihg Ne;
03409 along with a fixed charger contéining 29 live rouhde
of 7.62 bore was recovered from his phojse'essiieh. Bet_h the
accused 'eouid not Aproduce any perm.it ef; licehee fof;the
rifles. The driver of the vehicle diselosed his nerhe ae
Kaswar Khan who was searched but nothing incfirhinatihg

material recovered from his personal possession. The
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FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtu
2019 | Police Station: Dabori :

STATE VS JAN HAIDER ETC. @ |
nkhwa CNSA ~ ~—" |

‘corvn.plainjant searched the vehicle and recovered 04 packets
of chars Wrapped with yellow colour scotch tape from side

doors of? the vehicle and 03 packets chars wrapped with

‘yellow colour ‘scotch tape from beneath the tire placed in

trunk of the vehicle. All the packets wére‘ weighed which
turned 1100 grams éach, making a fot_al of 7700 grams. The
complainant separated 10 grams of chars frbm each packet
for chemical analysis through -FSL,‘seale.dAthe same 1nto
parcels no. 01 to 07 whereas the remaining quahtity of charé
weighing 7630 grams Were sealed in parcéls ho. 08, .Tl.lé '
aminunitiohé Weré sealed into pa.réel' ;No.‘ 09.' The
videogfaphy of the spot proceeding Was V' maﬂe fhrough.‘ R
mobile phone and saved into USB which wa:s‘. séaieé li'nt(;).‘
'pafcel Né. 10 by placing/afﬁxing of monlogram‘slofi ‘DB’ on
ail parcels. The complainant took ihto 'posséssibn the
recovered chars, ammunition and the véh‘icl.élin“ questibn
vide recovery memo. The accﬁséd were _arfested on the _sbdt
By iséuiﬁg their joint card of érresf. Murésila was drafted and
sent fo Pblice Stafion through Consta‘ble“Sami- Ullah Wthh |
wés_con\ferted into FIR by Waqas KhanvA-M-HC. » |

After registration of FIR, it waé lhandéd _ové_r to
Investigating Ofﬁcer Gul Aéghar for inve.stigation..

Accordingly, after receipt of FIR, he reached the spot,

- prepared: site plan on pointation of the complaihant,énd

recor‘ded. the statements of PWs u/s 161 Cr.P.C. On
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STATE VS JAN HAIDER ETC
FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori

02.04.2024, the 10 sent the samplesr of chars for chemical

‘analysis to FSL through constable Khaleel Rehmah,. the

result whereof was received and placed on file by him. After

. ':completi‘on of investigation, he handed over the case file to

).

SHO who submitted complete' challan against the accused

facing trial.

Upon recelpt of the case file for the purpose of trlal |

the accused were summoned, copies of the record were

prov1ded to them in line with section 265- C CrPC and formal; ;

charge was framed agamst them to whlch they pleaded not

guilty and clalmed trial. Accordrngly, theAWItnesses Were.

summoned and examined. The gist of the evidence is as
follow;
L Waqas Khan AMHC appeared inthe w1tness box as

_ PW 1. He has incorporated the contents of Murasﬂa |

Ex. PA/1 into FIR Ex. PA. He has recelved the case'

3%

‘ property from the complamant duly packed and L

sealed which he had kept in mal khana in safe
custody besides parked the vehicle in Vlcmlty of the

pohce station. The witness further deposed that he

has recorded entry of the case property in Reglster S

No. 19 Ex. PW 1/1, entrles in the DDs Wthh are
Ex. PW Y2, handed over the samples of the_ case
property to the 1O for sending the same to FSL and

prepared road permit certiﬁcates Ex. PW 1/3 and
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STATE 2 JAN HAIDER ETC.
FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori

Ex PW 1/4 regard.'rnéfparcets not l-to 7 and par_cel ,l |
no. 9. | o |
Irntiaz Khan SHO is the contplainant of the case-
who appeared as PW-2. He repeated the same story
as narrated in the FIR. He has submitted interim
challan and later on complete challan ag.a'inst‘ the
accused facing trial in the instant case. |

Constable Sami Ullah appeared as PW-3. | AHe‘
besides being eyewitness of the. 'oCcurrence is
rnargmal w1tness of recovery merno Ex PC as well

He has taken the documents to the PS and handed
over to the Moharrir for reglstratlon of FIR. He also

reiterated the contents of FIR in his statement. '

Constable Khaleel Ur Rehman is PW-4. He has
tak‘en the samples of chars in parcels no. 1 to 7 and
parcel no. 9 containing recovered Kalashnikovs to
the FSL for chemical analys1s on 02 04.2024 and
after submlssron of the same, he has handed over

the receipt of the parcels to the IQ.

Lastly, Investlgatmg Ofﬁcer Gul Asghar ‘was
examlned as PW-5 who in his evrdence deposed in
respect of the investigation carried ot1t by him 'rn the.
instant case. He has prepared the site plan. Ex PB

on pointation of the complainant, recorded the
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STATE VS JAN HAIDER ETC.

FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA

(5).

2019 | Police Station: Dabori

D e b e

statements of witnesses on the spot, sent the

representative samples to FSL along -with

appvlication addressed to the incharge F’SL Ex. PW __ |

5/1 and road permit certificates Ex. PW 1/3 & Ex.

PW Y, produced the accused before the court of

* Judicial Magistrate vide his applicatioris Ex. PW

5/2, drafted applications Ex. PW 5/3 to Ex. PW 5/5
to: his high-ups for examination of the yehicle from
FSL, the FSL report in this regard is Ex.‘ PK, the

re'port of MVE District Orakzai is Ex. PW 5/6 and |

FSL results of the chars and Kalashnikov as Ex. M

PK/ 1 and Ex. PK/2, deleted section 419 PPC in the

instant case through parwana qalam zangi e jurm

Ex. PW 5/9, placed on file copy of Reglster No. 19
Ex PW 1/1, copies of da11y d1ar1es and submitted
the case file to SHO for onward proceedlngs.'

Proschtion- closed its evidence whereafter the

statements of accused were recorded u/s 342 Cr.P.C but the

accused neither wished to be examined on o'ath nor opted to

produce any evidence in defence. Accordmgly, arguments of

learned DPP for the State and learned counsel for the accused

sious Judge
gaber Meid

facing trial heard and case file perused. |
Learned DPP for the State submitted that the 'accused- '

facmg tr1a1 are directly nominated in the FIR huge quant1ty ‘

Page 615
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STATE VS JAN HAIDER ETC.
FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori .

of chars and two Kalashnikovs along with ammunitions have

‘been recovered from possession of the accused facing trial,

the recovered chars, Kalashnikovs and ammunitions were

sealed and sampled on the spot by the complainant, the 10.

has conducted investigation on the spot, the samples for

chemical analysis and the Kalashnikovs have been

transmitted to the FSL within the prescribed period and the

reports of FSL were placed on file as Ex. PK/1 and Ex. PK/2.
The complainant, the witnesses of the recoVery, the official

transmitted the case property to the FSL Aa'n'd the 10 have

been produced by the prosecution as witnesses, whom have

- fully supported the case of the prosecution and their

statements have lengthy been cross examined but nothing

‘contradietory could be extracted from the mouth of ahy of ;

the witﬁes_s and that the prosecution has vpro‘v_e'd its case
be’yend shadow of any doubt.
Learned counsel for the defence argued that though

the accused facing trial is directly nominated in the FiR and

the:repdrts of FSL supports the case of prosecuiion;'

however, the accused facing trial are faIsély implicated in the
instant case and nothing has been recovered ffoni" the_if

possessien_. He argued that the prosecution has failed to

manner of i investigation allegedly conducted by the IO on the

spot, as detalled by the prosecution on the case file. He

- Page 7|15
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STATE VS JAN HAIDER ETC. .
o FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2 ‘ 2019] Police Station: Daborl :

| concluded that there are various dents in the case of

prosecutron leading to its failure to brmg home the charge
against the accused facing trial.

\(8). | In the light of arguments advanced by learned DPP
for the State, arguments of learned counsel for the def_ence
and the ?'Aavailable record,: followtng are ‘the points® for

‘ determination of charge against the accused facing trial:
(). Whether the occurrence has taken place .in:the rnode
and manner as alleged by the prosecntion? |

(ii). Whether the investigation has been carried out in

@

the mode and manner as alleged by the prosectltion‘.v7 |

(tii). Whether the case of prosecutio:n isl snbstantiated“'_

| through report of FSL? |
9. - The prosecution in order to prove- itscase 1n the mode
N and rnanner as alleged, has examined Imtiaz Khan SHO, the
complainant of the case, as PW-2 who has reiterated the

contents of Murasila Ex. PA/1 and Constable Sami Ullah,

the eyewitness of the occurrence and marginal witness of |

r'ecoVery-memo Ex. PC as PW-3 who besides repeatihéthe

same story as narrated in the FIR, has stated to, have taken

the documents to the police station for registration of FIR

/\ and 'handed over the documents to Waqae Khan AMHC/PW-

‘ \Cu. 1 who has registered the FIR Ex. PA.
O

In accordance with Muras1la Ex. PAV/I": h

39\ “

ﬁt&"ﬂsﬁ Shah
55ions Jjudge
ef Meia

cornplalnant/PW -2 had stopped a Vehlcle drrven by the

syed Ot ' . ._
Q,stﬂrt&bg
Gyaizal at Bav
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STATE VS JAN HAIDER ETC.
FIR No. 04 1 Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori

accused Kaswar Khan who was accompanred by two other
‘accused 1nd1v1duals Jan Haider and Raees Khan ‘The

complarnant/PW -2 disembarked them from. the vehlcle and

conducted a search during which he had recovered

contraband chars and Kalashnikovs along w1th:‘

amrmunitions; however, the recovery of chars has not been

effected on pointation of the accused. This witness of

pararnount importance has neither in his court statement as
PW-2 nor in his report Ex. PA/1, has mentioned that whether

the chars were pukhta or garda which were recovered in the

instant case. The texture of the recovered chars was also not

" mentioned in the Murasila Ex. PA/1.

e

The FIR Ex. PA outlines that the invcident occurred
neerr CP2 Check-Post located at a distance of 01 km from the
police starion', where the report was filed at 2100 hours. After
prepariné the Murasila, card of arrest arnd recoved -}ﬁem'o',
the comp‘lainant/PW-Z have handed over th'ese docurnents to
Cons.table Sam‘i' Ullah/PW-3 at 2100 vhours which crearec a
donbt abonr the feasibility of completing two separate tasks
simultaneously although one of them: depends upon the

other. Moreover, as discussed earlier, the complainant/PW-

2 made recovery from the accused facing trial whereafter the

documents were prepared by him which were received hy

the Moharrir/PW-1 in the police station;‘ however, as per

nah
aba *ﬁw“,i 3 A8 statements of prosecutlon w1tnesses, none of them have

fela
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STATE VS JAN HAIDER ETC.
FIR No 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Statlon Dabori .

'g\)vritten the FIR number eitfter on the reclevefy mémo Ex PC
: '» ‘ 30r oxt carél of arrest Ex. PW 3/1 which pepped up a doubt that |
who 'amé)ng the witnesses have actually written the FIR
number en these documents.

. A’dditionally, the recovery of chars has not been made
| from personal possession of the accused but rather from the
side doors and the trunk of the vehicle which were takenA into
po;ss.essi'(;n Aby the complainant/PW-Z vide Arecoveryirrtel;ﬁo
Ex. PC. However, neither the vehicle was ;'egistered in the
names of accused nor any documents ;vere presented that
could establish any cohnection between the accused and the B
vetlicle ner there was any receipt thfbagh which the- Vehlcle |
‘w'a.sl give:n" to them on rent. MoreO\ter, no dr1v1ng li'ceﬁse_'vt/jais:
not takert into possession from the accused which is r'epellehﬁt

.'ito the cevrnrrtartsense that without driving iicense a pet*éoh-
fwoulﬁ dfive a vehicle or whether he is able te,drive or n‘(:)‘t,'
which asi)ect of the case has created reasonable doubt in the
proSecutton case. With respect to process of seareh. :afjld
reeovery{oAn the spot, as per contents of Murasila Ex PA/ 1,
&the o‘ccutirence has taken place on 01 .04:.202 4 at abotit 2000
hours (08 00 pm) with further addltlon made by the
complalrtant/PW- in his statement about the spot
preceediﬁgs being carried out with the assistance of a thch
heid .by eonstable Sami Ullah/PW-3; hOweverL when PW-3

was cross examined on this point he denied holding the torch

Page 1_0|'15 :




STATE VS JAN HAIDER ETC.

' FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA

2019 | Police Station: Dabori

while participating in the recovery process. While going
through the statement of marginal witness/PW-3, it is fqund

that his statement was recorded by the IO/PW-5 at 2130

hours which, as per DD of the IO/PW-5, corresponds to the

exact time of his departure from the police station for
investigation, - which raises serious ‘doubts about the
credibility of the statement being recorded at a time when the
I0/PW-5 had nor yet arrived at the spof. As per version of

the compla1nant/PW—2 the spot proceedmgs were captured

through a mobile phone by Constable Gham Ur Rehman
however 1r0nlcally this fact has not been mentloned by

him/PW-2 in the Murasila Ex. PA/1.

In view of what is discussed above, 1t is held that

‘there are glaring contradictions between the statements of

 PWs, creating doubts regarding the mode and manner of the

(10).

occurrenee as alleged by the prosecution.

With respect to process of inveStigafion on the epot,
as per prosecution’s version, the 10 alen‘g‘ with eorrstahles
Abdullah and Ismail have visited the spot anci condueted
investiga;cion. Nevertheless, perusal of the darily"diary of their
departure from the police station shows that the 'n:ainres‘, of
constables Abdullah and Ismail are neither mentioned ‘in
their deperture nor in their arrival. Additiohall_y, aecording

to the site plan Ex. PB, the location of the incident is on a

straight road, raising the queStioh of how it would be
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STATE VS JAN HAIDER ETC.
. FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Station: Dabori

'_possrble for a person in possesswn of a large quantlty of |

chars and arms/ammumtron to drive dlrectly towards the

vpollce party, espec1ally when the pollce would have been

visible to him. Furthermore, this witness testified that the

02.64.2024; however, the IO/PW-5 failed to produee or‘

.

A./\

smis

complainant's party had left the spot prior to his/PW-5
arrival, 'but the marginal witness/PW-EB contradicted this
statement, claiming that they left the spot at 10:30 pm, which
coincided with the time the IO arrived at the police étation.
It ijs-'also noteworthy that, as previonsly -rnentioned, the

samples of chars and the Kalashnikovs yvere taken by

Constable Khalil Ur Rehman/PW-4‘ ‘to‘ the FSL on

attach any daily diary entries docurnenting his departnre
‘from the polrce station. o |
These contradictions in the statements of PWs show
that either the occurrence has not taken ‘pla‘ce on the spot or
the IO has not yisited the spot at all. |
With respect to safe custody of transportation '_o:f case
property from the spot to the police station, entry of the éame

in regrster No. 19 Ex. PW 1/1 and later on sending the same

to the FSL for chemlcal analy51s the case of prosecutlon is, -

that the compla1nant/PW-2 transported the case property

\gw from the 4spot to the police station and handed over the; same

[m |

to Moharrir who makes its entry in register no. 19 and the IO

N\ ela ON 02.04.2024 sent the representative samples in pareels no.
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&




' STATE VS JAN HAIDER ETC.
FIR No. 04 | Dated 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
2019 | Police Statlon Dabori :

1to 7 and the Kalashmkovs in parcel no 9 to the FSL

through constable Khalil Ur Rehman/PW—4 vide road perrnlt

certlﬁcates In order to prove its case, the prosecutlon rehed

upon the statements of Imtiaz Khan SHO as PW-2 Waqas

Khan AMHC as PW-1 , constable Khalil Ur Rehman asPW- .

4 and Gul Asghar OII as PW-5.

Als per cross examination of PW-1, he has received
08 parcels fI'OII.l. the SHO tn the instant case; however, there
Were 09 parcels prepared by the SHO on the spot; This PW

did not utter a single word regarding receiving of theparcel

contammg the Kalashnikovs. The PW-1 deposed that parcel -

no. 8 contammg the remaining quantity of chars were handed
over to the IO/PW-S for its production before the .court of
Judicial Magistrate whereafter it was rdeposited .in the
Die:trict Mel Khana; however, the IO refused 't-o. ha;/e had
depo_sited this parcel in the District Mal Khaha which‘(break:s
the chain of the safe custody. Accordirig to the vereion of

prosecution, the vehicle was handed over to the IO/PW-5 for

sending it to the FSL but no documentary evidence has :been'.

produced before the court to show that Who .has-ta'keri the

‘ A'vehi_cle for chemical analysis. In addition, as per statemerlt

\(0“ by Khahl Ur Rehman MASI but the said witness 'has not

' 36) ‘ N ‘ produced before the court to Justlfy the stance of prosecutlon

AL ':ﬁ‘s .A“
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* FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA

STATE VS JAN HAIDER ETC.

2019 | Police Station: Dabori

Though. the FSL fepert‘Ex. PK/1 regarding chars is’

positive but these glaring contradictions between the

Statemenis of prosecution witnesses and the record
significantly undermine the strength of the prosecution's case

and the FSL report alone cannot be taken into consideration

for conviction of the accused.
The investigating officer did not gather any
documentation regarding the accused's prior involvement in

similar cases and no records were obtained indicating that the

accused had been either charged or convicted in such like

cases. Consequently, it is reasonable to conclude that the
accused are first offenders. In these cireumstances, it is

imperative to consider this aspect when evaluating the

evidence presented by the prosecution. As the prosecution has

failed to prove the alleged recovery of chars from possession
of the accused facing trial in the mede and mahrier as det'ailed
in the repert. Similarly, the prosecution has also féi'ledbte ‘prov.e
the alleged mode and manner of the inves‘tigatioﬁ ea_rried ouf
by the IO-oh the spot. The prosecutioﬁ also failed fo p.riove'-t_he
eafe custody of case property. All these faets.leéid te the failufe

of prosecution to prove the case against the accused beyond

shadow of douBt' therefore, the accused nemely, Jah -Hai.der, |

@g@, levelled agamst them by extendlng them the beneﬁt of doubt

Accused Jan Haider and Raees Khan are on bail. Thelr bail
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- STATE VS JAN HAIDER ETC.
FIR No. 04 | Dated: 01.04.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa CNSA
‘ 2019 | Police Station: Dabori “

.J‘bon’ds staind cancelled and their sureties are diScharg:edv-Of.the : B

liab‘il.itieéi of the bail bonds. Accused Kaswar K'h'an‘is._inz

| custedy. He be feleased forthwith, if not required in any other

case. Case property i.e., chars be destroyed after the period
prov1ded for appeal/rewsmn

Judgment announced File of thlS court be con51gned to

Dated: 29.11.2024

Sessions Jug ge/Judge Spec1a1 Court
Orakzai at Baber Mela

CERTIFICATE

Certified that this | judgement consists of fifteen (15)

_necessary and signed by me.-
Dated: 29.11.2024

Sessions Judge/JUdge Special Court,
Orakzai at Baber Mela
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