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AQAL SHAH ETC. VS UMARKHAN @ |

Civil Appeal No. 4/13 of 2024

IN THE COURT OF SYED OBAIDULLAH SHAH

DISTRICT JUDGE, ORAKZAI (AT BABER MELA)

~ CIVIL APPEAL NO. . 4/130F2024

DATE OF INSTITUTION - 10.07.2024 -
DATE OF DECISION . 23.10.2024

AQAL SHAH,

LAIQ SHAH,

MUHAMMAD SHAH,

ZAHIR SHAH,

NOOR BADSHAH,

MST. DILSHAD BIBI,

MST. CHAMAN BIBI

ALL CHILDREN OF GULIMAN SHAH, R/O CASTE BEZOT,
TAPA FEROZ KHEL, TEHSIL LOWER DISTRICT ORAKZAIL

....... (APPELLANTS)
-VERSUS- .

UMAR KHAN $/0 SAMAND ALI, R/O CASTE BEZOT, TAPA
FEROZ KHEL, TEHSIL LOWER DISTRICT ORAKZAI

....... (RESPONDENT)

Present : Malak Mudassir Advocate, the counsel for appellants

: Sana Ullah Khan Advocate, the counsel for respondent

JUDGEMENT
23.10.2024

2).

Impugned herein is the judgment/decree dated

27.06.2024 of learned Civil Judge-II, Tehsil Kalaya vide
which the suit of the appellanté/plaihtiffs ‘has been

dismissed.

In a suit before the trial court, the appellants/plaintiffs

(héreinafter referred to as plainﬁffs) sought declaration and
perpetual injunctions to the effect that thgy, since:their
forefathers, are owners in possession of ‘1_:h.e suit prdi;érty

consisting upon 90 Marlas, surrounded b.y the pfoperty of
Ali Muhammad and a government school to the east, the

property of Syed Jamal to the west, the property of Ali
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Muhammad to the north and the property of Khano Pate to
the south as detalled in the headnote of the plaint while. the

| respondent/defendant (hereinafter referred to as defend’ant), |
having got no concern with the suit property, are bent upon
making interference in the suit property by claiming its
dwnérship, making construction on it arid_ Aélte'ring itsl-ﬁature.
'The defendant was summoned who appeared before‘the trial
court aﬁd contested the suit by éubtriitting a wtitten '
statemeﬁt whérein he has raised Variou's"vle'lgzal- e:mvd"fa;tctua'lk
groundé. The pleadings of the parties were culminated into
the following issues;

L Wltethef the plaintiffs have got a cautte" of

action?

1L Whether the plaintiffs are owners in possession
of suit property consisting upon 90 Marlas, fally
detailed in the headnote of the plamt since the
ttme of thetr Sforefathers?

II1. Wheth er the suit property is mhertted propenjy of
defendant and is in his possession since the time

of his father?

1V.  Whether the plaintiffs are entitled to the decree
as prayed for? o

V. Relief.

Parties were given opportunities to- produce . their
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The learned trial court, after hearing the arguments,
dismissed the suit of the plaintiffs vide imi)ugned
Judgment/decree dated 27.06.2024. The defendant feehng‘
hlmself aggrieved of impugned Judgment/decree filed the

instant appeal.
I heard arguments and perused the record.

Perusal of the cese file reveals that the plaintiffs
claimed declaration affirming their ownership of the
aforementioned property and perpetual injunction
_'restraining the defendants from interfering with their
poesession. The onus of proof and tl_le requirements:for_'
establishing entitlement to a declaration and injunction lies
updn the shoulders of the plaintiffs who .relied upon a jirga
convened in the hujra of Haji Noor Muheinmad/PWFI and
a jirga member, namely Niaz Bar Khan/PW-2 in whose

presence the jirga was held. Though both witnesses have |

'acknowledged the jirga held between the paﬁies on

06. 12.2020 but in their cross examinatioﬁ they also afﬁnﬁed
thaf thevsuit property is in possession of the defendeﬁf who
cultivates the same. Besides this, as p'ell'~ a;/ennents of the
plaint, the plaintiffs have not mentioned any jirga conducted

tween the parties. Moreover, the plalnt describes the

<b\ properties surroundmg the plamtlffs property, however

when PW-3 the attorney for plalntlffs was examlned on .

this point, he replied in negative that he has no i<n0\5§/ledge
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of the properties. The testimonies of these witnesses were

inconsistent and did not corroborate the claims of ownership .

or posseseion adequately.

'Oh ‘;he other hand, the defendant provided cordpelling
evidence that established their legal rights over the property,
which the lower court properly weighed against the

plall‘ltlffS clalms

/Durmg the course of arguments, an objectlon was

X!

raised that two main issues — the suit of the plamtlffs is time

barred and the boundaries of the suit property are not .

specified —have not been framed by the trial court. Although |
these issues were not addressed during the trial, but it

remains the responsibility of the plaintiffs to provide

sufficient proof to establish their stance rather shifting this

burden to another party.

In fhese circumstances, it is held thet the .argi.lr_nerllts
put forth by ;che plaintiffs do not raise any suostahtielllegal
questions or factual inconsistencies that warranf a
reconsideration of the lower court's judgment. The ﬁndings
of the lower court vide impugned Judgment/decree dated
27.06. 2024 were well-reasoned and supported by the
ev1dence on record. Therefore, the appeal in hand |
resultantly stands dismissed being meritless with no order

as to cost
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Judgment announced. File of this court be consigned |

to R_ecord Room after its necessary complétion; and

compilation while record be returned.

Dated: 23.10.2024

at Baber Mela -
CERTIFICATE
Cérﬁﬁed that this judgment conléishts of ﬁve (05):"1)Eages. ' | -
Eacﬁ pag'é has been read, corrected where{ier nec;essary'énd
svigned by' me.

Dated: 23.10.2024
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