. ' STATE VS MUZAMIL .
p ; FIR No. 01 | Dated: 02.01.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa o
; CNSA 2019 | Police Station: Kalaya '

"IN THE COURT OF SYED OBAIDULLAH SHAH,
SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZAI

3 P ' (AT BABER MELA)

| SPECIAL CASE NO. : 12/3 OF 2024
DATE OF ORIGINAL : 12.03.2024
DATE OF DECISION : 07.10.2024

%STATE THROUGH NASIR AHMED SHO POLICE STATION

KALAYA

-VERSUS-

. BAR MUHAMMAD KHEL, DISTRICT ORAKZAIL

- Present: Umar Niaz, District Public Prosecutor for State.
-+ Khursheed Alam Advocate for accused facing trial.

FIRNo.01 Dated: 02.01.2024  U/S: 9 (d) of the Khyberf

" Pakhtunkhwa Control of Narcotic Substances Act, 2019
' Police Station: Kalaya

....... (COMPLAINANT)

;MUZAMIL S/O KASTIR ALIL, AGED ABOUT 23/24 YEARS, R/O

(ACCUSED FACING TRIAL) -

JUDGEMENT
07.10.2024

" s 9 (d) of the Khyber Pakhtunkhwa CNSA, 2019 vide FIR

" No. 01, Dated 02.01.2024 of Police Station Kalaya.

(2i):.; - The case of the prosecution as outlirileid" in the :'

" Murasila based FIR is as follows; on 02.01.2024, the

complainant, Nasir Ahmed SHO alongside Constables

(N Muhammad Irshad and Manzoor Ali in official Vehicle:‘ |

o

)

AN e
aessm\s Juds
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The above-named accused faced trial for the offen'céf o

Q\* driven by Zeeshan Haider havmg 1a1d a plcket were present;
/ \on the spot where at about 1400 hours a person holdmg a
\o ‘(Ak\ blue colour plastic shopper in his right hand on way from; o

ol .
a8 Kalaya Bazar towards the picket, was stopped. HlS person
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was searched but nothing incriminating was recovered fromf -
his personal search. The search of the shopper led. the_ . "
complalnant to the recovery of 05 packets of chars wrapped:' |
5 with yellow colour scotch tape, each weighing 1000 grams,: |
| making a total of 5000 grams. The complainant separated: 10 |
l: | : S grams of ‘chars' from each packet .t:”or chemical 'analysisi o
| .
| through FSL, sealed the same into parcels no.1to5 whereasi _
the remalnmg quantlty of chars weighing 4950 grams werej
sealed in p'arcel no. 6. The spot proceedings were captured .'in
a cellular phone, converting it into USB which w‘as. sealed ‘in'
parcel no. 7. Monograms of ‘NA’ were placed/afﬁxed on all; |
- parcels. The accused disclosed his narne as Muzamil s/o B
2 Kastir Ali_:who was accordingly arrested hy 'iss.ui.ng his card o
of _arrestr | The complainant took into_ possesslon 'the’j
reco.t/ered :chars' vide recovery memo; Mnrasila was drafted;
and sent td Police Station through constahle Manzoor whlch

was converted into FIR by Muhammad Jameel MHC.

(31)‘.' i After registration of FIR, it was handed over to Aftab: B
| Hassan OII for investigation. Accordlngly, after recelpt of

FIR, he reached the spot, prepared 51te plan Ex. PB on; :
. rpomtatron of the complainant and recorded the statements of
\0- g Ws u/s 161 Cr.P.C. On 04.01.2024, the IO sent the samples | |
| §$ a“of chars for chemical analysis to FSL v1de application EXx.
’ l: 2 ?{i‘m N\e‘PW 572 through constable Abdul Shakoor and road perm1t

certrﬁcate Ex PW 5/3, it’s result Ex. PK was recerved and
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e placed on file by him. After completion of investigation, he A

).

hancied over the case file to SHO who submitted.compl.ete; .

' challan against the accused facing trial.

Upbn receipt of case file for the pilrpose of frial,’ the

a accused was summoned through addendum-B frbm-Sub-Jéil? :

Qrakzai, copies iof the record were provided to him in line
with section 265-C CrPC and formal charge was framed

against him to which he pleaded not guilty and claimed trial.

- Accordingly, the witnesses were summoned and examined.:

The gist of fhe evidence is as follow;
L. Muhamﬁad Jameel MHC apéeéred iﬁ the .; | -

| witness box as PW-1. He has .inccl)rporated.-the'
contents of Murasila Ex. PA/1 into FIR Ex. PA.
He has also recéived the case pfoperty duly'
packed and sealed from the complainant whlich. .
he had kept in Mal Khana in séfe (fustody. The
witﬁess further deposed that he has recorded
entry of the case property in Registér No. 19 Ex e

: PW 1/1 and handed over the sarﬁpleé of the case
property in parcels no. 1 to 5 to the IO for

sending the same to FSL on 04.01.2024.

Constable Abdul Shakoor is PW-2. He has
taken the samples of recovered chars in parcels

no. 1 to 5 to the FSL for chemical analysis on
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04. 01 2024 and after subrnlsswn of the same, heA

has handed over the receipt of the parcel to the

IO.'

“ Nasir Ahmed SHO is the complainant of the

instant case. He as PW-3 reiterated the same
story as narrated in the FIR. He has also
submitted complete challan Ex. PW 3/2 égainst

the accused facing trial.

Constable Manzoor Ali is PW-4. He besides
bei’ng eyewitness of occurrence is marginal
witness oAf recovery memo Ex. PC as wel-‘l vide
which the complainant has taken ~ihto
possession the recovered chars: He also

reiterated the contents of FIR in his statement.

~ Lastly, Investigating Officer Aftab Hassan was

examined aé PW-5 who in his evidence dgpoéed
in ;espect of the investigation carried out Aby
him in the instant case. He has prepared the site
plan Ex. 'PB on pointation of the complainént,
recorded the statements of witnc;sses on ;che
spof, produced the accused before‘ :the coﬁﬁ of
' o
Judicial Magistrate vide his application Ex. PW
5/1, sent the representative sample.s to the F S'L-

along with application addressed to the incharge

—

Page 4|12



STATE VS MUZAMIL

' '§_,J‘~l _ FIR No 01 | Dated: 02.01.2024 | U/S: 9 (d) of the Khyber Pakhtunkhwa - :

“ CNSA2019 | Police Station: Kalaya

“ FSL Ex. PW 5/2 and road permit certificate Ex
PW;'5/3'and it’s result Ex. PK was placed én file
by him. He has also placed on file copy of

o Re'gister No. 19 Ex. PW 1/1 and cdpies of daily
7 diaries and submitted the case file to SHO for

its onward submission.

). Prosecution closed its evidence whereafter the
statement of accused was recorded u/s 342 Cr.P.C but the

accused neither wished to be examined on oath nor opted to

produce any evidence in defence. Accordingly, arguments -of, i

" learned DPP for the State and counsel for the accused facing .

trial .heard.'c.md case file perused.

(6) Learned DPP for the State submitted that the accu'sedj
facing trial .is diréctly nominated in thé FIR, hugé qﬁantity .:of.
charé has been recovered frorﬁ possession of the ac;;us;ed'

facing trial, the recovered chars are sealed and éampled on

the spot by the complainant, the IO has condix:étédj -

investigation on the spot, the sar.nples' for chemical anal);Sis.

have been transmitted to the FSL within the prescribed

A Ex. PK. The complainant, the witnesses of the fecovery,

\¢ - Co .
, m;\\?\ have been produced by the prosecution as witnesses, whom
(]

Syed f)b P
Dis za'ru:t & [Sessions Judge
Oralzai at Baber Mela have fully supported the case of the prosecutlon and thelr

: stateinents have been lengthy cross examined but nothing
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| Q period and it has been found positive for chars vide report :of |

6{}1{3 official transmitted the samples to the FSL and the IO
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. the witness of the prosecution and that the prosecution has

N prov:ed its case beyond shadow of any doubt.

 the accused facing trial is directly nominated in the FIR, the

Learned counsel for the defence argued that though R

alleged chars have been shown recovered from his

possession and the report of FSL support the case of

- prosecution; however, the accused facing trial is falsely

impl‘lieated in the instant case and nothing has been recoif'eredj

- from his oossession. He argued that the prosecution hasv '

failed to prove the mode and manner of recovery and the

-"A mode and manner of investigation allegedly conducted by .

" prosecution leading to its failure to bring home the charge =

the IO on the spot, as detailed by the prosecution on the case

file. He concluded that there are various dents in' the case :'ofv

- against the accused facing trial.

®):

for the State, arguments of learned counsel for the defenee :

In the light of arguments advanced tay learned DPP

t and the available record, following are the points for.

\g\v determination of charge against the accused facmg trial:

& o , L o
\/<\6V‘tl). Whether the occurrence has taken place in the mode S

and manner as alleged by the prosecution?

(ii). Whether the investigation has been carried out in j

the mode and manner as alleged by the proseeution? '

age 612

o
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9).
| several police witnesses, including SHO Nasir Ahmad (PW- -

STATE VS MUZAMIL

. CNSA-2019 | Police Station: Kalaya

I (iii). Whether ‘the case of prosecution is substantiated

R through report of FSL?

" The prosecution's case is built upon the testimonies 'of

§ 3), Constable Manzoor Ali (PW-4), and Investlgatlon Ofﬁcer

“ Aftab Hassan (PW-5). Statements of all the afor‘eme’ntloned:

by Dally Dlary (DD) No. 4 of 02. 01 2024 which 1nd1cates g

witnesses have been reproduced herein before, wherein they
have unanimously supported the case of pr'osecution.'

It is evident from the record that the presence :of

complalnant/PW-3 along with constables Manzoor All/PW 4 ‘

and Muhammad Irshad with drlver Zeeshan is corroborated

o that the compla1nant/PW—3 together with the aforementloned

C‘
e meqe

ons
et ield

witnesses end driver had left the police station at 08:30 pm

for patrolling of the area. This fact has also been confirmed
by the complainant and eyewitness in their statements as

PW-3 and PW-4 respectively. Moreover,-the factum of the

- presence of the complainant party is also supported by the

s’iteplan Ex. PB which depicts the complainant/PW-3, the

' witnesses, the official vehicle, and the driver at the spot of -

" occurrence.

‘With respect to recovery, weighing, packing and
sealing of the chars, both the comp'iainant/PW-'3, ‘and

eyewitness/PW-4 are unanimous on the key facts: that t'he

accused was holding a shopping bag in his right hend; that:’ " :
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7 nothing incriminating was found during personal search of -
. the accused‘ that five (05) packets of :chars wrapped- in=
j yellow colour scotch tape were recovered from a shopplng

| bag whrch was weighed on the spot; that 10 grams of chars; _

samloles, leading to the preparation of numerous par'cels.;-
" Both the witnesses have been cross exarnined on different
_ aspects but no contradictions were drawn from their
| statemente .except that the kind, colour and textnre of chars -
were not mentioned in the Murasila. In his c-rogssz )
examination, however, the complainaht/PWS stated that t:he
shape | of chars was round. Sirnilarly, while the
cornplainant/PW-3 stated that the recovery merno ’QAS;

prepared first, the eyewitness/PW;4' testified that the -

Murasila  was prepared  first. However, all these

contradictions on one hand are minor and negligible while

-~ in personal observations of the things by the PWs.
After preparation of the relevant documents ie.,

r Murasila, card of arrest and recovery memo, these were

handed over to PW-4 for transmission of the same to the:

11ce station who has taken it to the pollce station and .

/\\\ handed over to PW-1/Moharrir of the pohce ‘station forf -
. S 3\\*\?" registration of FIR. In this respect, the complamant/PW-B;

. and the Murasila Carrier/PW-4 are unanimous on the point
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| on the other hand these have been occurred due to Variation‘ o
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th'at"the documents have been handed ovef-to PW-4 at 03':001 :
plh he has travelled to the police statlon where after
handmg over it to PW-1, FIR has been reglstered Slmllarly,
| both the witnesses are also unanimous: on the fact thatv
| constable. Manzoor Ali/PW-4, after handing over the
| doctiments’ to PW-1, has returned to the sp‘et at 03:30 pm.
With respect to making of investigation on the spot,
B the iO/PW-S after receipt of the Murasila, has gone'to 'the‘, '
j spot Wthh is supported by DD No. 12 of 02.01.2024. The
| facturn of amval of the IO on the spot is substantlated by the
complainant/PW-3 and the eyewitness as PW-4. The time »of
arrival of the IO/PW-5 to the spot is supperted by the
. state!ment-i of the complainant/PW-3 and the DD of
02.01.2024 besides the said DD is line With the Statement of -
‘. IO/fWOS Tregarding the time of hisl return to‘ thte p’dl.iciej
station whtch is 1705 hours.
Regarding safe custody of the case: property ‘fl-'or'n the
o spotito the police station and its transmi.ssi'von to the FSL, 'thej
prosecutidn relied‘ upon the testimonies of Muhamméd-
.- Jameel/PW-1, Constable Abdul Shakoor/PW—2:, Na51r j
V" Abmed SHOPW-3 and Afiab Hassan IO/PW-5, The a

complainant/PW-3 has corroborated the facts regai‘dihg
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Muhammad Jameel/PW-2 who entered 1ts details in reglster -
no. 19 Ex PW 1/ 1. All these facts have been conﬁrmed by -
PW-1 and PW-4 in their statements recorded before the , |

~ court. The samples of chars in parcels no. 1 to. 5- ‘were. -
| t'ransmitted to the FSL within the prescrihed period of timei .‘

through constable Abdul Shakoor on 04 01.2024. whose

departure and arrival to the police statlon are estabhshed |
through DD No. 5 0f 04.01.2024 and the statements of PW—I'
and PW-5, leading to the positive result of FSL whieh»is

placed on file as Ex. PK which further strengthens the case

- of prosecutlon against the accused facing trial. The cham of g

. transm1s31on of the case property from the spot to the pohce.

station and then from the police station to the FSL is

supported by statement of compla1nant/PW-3 statement of :
. Mobharrir of the police station as PW-1 and statement of |

~ constable Abdul Shakoor as PW-2.

The testimonies of prosecution witnesses were

‘ consistent and detailed, and they were corroborated by the
z physical evidence, including the sealed p‘a'rc‘els and the videof |

.. recording. The recovery process was carried out according :toﬁ

standard procedures, and the chain of custody was

~ maintained. The recovery of the chars was witnessed by two

~ police officers namely Constable Manzoor Ali/PW-4 and |

Constable Muhammad Ifshad, and the contraband was sealed

in parcels,. each bearing monograms. Althongh the defe_n:ce; .
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. raised minor discrepancies regarding the "'Murasilla _'(such 'as:
s the omission of the colour and texture of the chars), these.area
plrooedura-li :details that do not signiﬁcantly undermine the B
: recovery .:-:process, particularly given' the corr'oboratiye' .
- testimony of the police officers and the positive FSL rep"o:rt.{ o
The‘.’ FSL report confirmed the nature of fthe contraband ;as:
- chars, which supports the vprosecution’s case. The FSL.
report whlch confirmed that the recovered substance was‘
chars is a key piece of evidence and the defence d1d ‘not L
challenge its,authenticity, and it remains a Vital‘ piece' :of i
evidence lfnkiné the recovered substan_ce to the ;AacctllSedj '
facing trial. |
(10). Hence, in view of what is discussed above,- it is held 3
" that the prosecution has successfully bring home the char?g,ej
against the accused facing trial. Therefore, the iaccusec-li
namely, Muzamll is held guilty of the offence u/s 9 (d) of "
the Khyber Pakhtunkhwa Control of Narcotlc Substances
Act However keeping in view the minor COIltI'adICtIOIlS.
B Which though do not go to the root of case of prosecution,E .

(\: " but these cannot be ignored at all. Moreover, the accused'is |

&&\» first offender and young and he must have a chance':of
\Y—} Mepentance therefore instead of sentencmg h1m at once, he '

\s\a“ " is placed on probation for a period of two (02) years subjecté
tv‘h’a\ adee

c«gei\ S‘;: qs\i:‘; \)\E\e\a to the executmg of bonds in the sum of Rs 50,000/- with two |
! 1}
o aa®
K12 ,
Ml : suretles to the effect that the accused would commlt no.
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it offence aﬁd to keep the peace and ::be of good behav'i(or-
';i durlng the period of bond and to alepear and receive vthe:’- .
: sentence 1f called upon to do so during that per1od te thei
satisfaction of Probation Officer coneern'ed. Case propell‘ty:
e, chars be destroyed in accordance with law after the -
period provided for appeal/revision. | |

Judgment announced. File of this court be consign:e_d:

- Dated: 07.10.2024

Sessions Judge/ Judge Special Court, -
Orakzai at Baber Méla

CERTIFICATE
:: : Certified that this judgment consists of twelve (_12)f i
pages. Each page has been read, corrected v'Vhereveri .
necessary and signed by me.

Dated: 07.10.2024

0 rakzal at Baber Mela
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