STATE VS HAKIM ULLAH

‘".» e : 'FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d)-of the Khyber
' : @) ~ Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

"IN THE COURT OF SYED OBAIDULLAH SHAH,
SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZALI

(AT BABER MELA)
| ~ SPECIAL CASE NO. : 1/2 (3) OF 2024
- -7 DATEOFINSTITUTION : 14.03.2024° .
| | " DATE OF DECISION ‘ : 24.09.2024

'STATE THROUGH MUHAMMAD YOUNAS, POLICE STATION - .
KUREZ. - S
t T ..(COMPLAINANT)

_VERSUS-

HAKIM ULLAH S/O. ZAMIN GUL AGED ABOUT 15 YEARS, R/O
CASTE STORI KHEL, TARKHO SAM, DISTRICT ORAKZAI" '

....... {ACCUSED FACING TRIAL)

Present: Umar Niaz, District Public Prosecutor for state.
‘ : Sana Ullah Khan Advocate for accused facing trial.

FIR No. 05 © Dated: 04022024  U/S: 9 (d) of the Khyber -
Pakhtunkhwa Control of Narcotic Substances Act, 2019 -
Police Station: Kurez '

JUDGEMENT
24.09.2024

The accused named above faced trial for the offence
u/s 9 (d) of the Khyber Pakhtunkhwa Control of Narcotic
- Substances Act, 2019 vide FIR no. 05, dgged 04.02.2024 of

- Police Station Kurez.

(2).;-" - The case of the prosecution as outlined in Murasila' }
based FIR is; that on 04.02.2024, the compllainan.t,' :
Muhammad Younas SHO along with constables Saif Ullah B
f No. 1530 and Saleem Khan No. 1242 duly érmed in a private -

motoi‘car driven by Inshad Ali No. 663 .during routine

' ( patrdlling 'were present on the spot whére at abdut. 140:0:

\g w:i hours, a person standing with a white colour plastic sack wasf
W ' ]

found in a suspicious condition who on seeing the police ' -
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STATE VS HAKIM ULLAH
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
~ Pakhtunkhwa CNSA 2019 l Pohce Station: Kurez Boya

party, attempted to decamp from the spot but after eove_rin_gi .
- some_ distance, he was overpowered. Upoh checking of :the‘» o
. said .i.sack, the complainant recovered 32;packetfs ‘O"f Chars,'t 3 o
wraﬁped with yellow colour scotch tape, edch Weighihg 1000 "
| grams, making a total of 32000 grams. The complainant
: separated 10 grams of chars with the help of a sharp object
from each packet for chemical analysis through FSL, sealed.
" the same in parcels no. 1 to 32 whereés the re‘mainvingj '
quantlty of chars weighing 15840/15840 were sealed m; |
g parcels no. 33 and 34 while the empty sack was sealed in
; parcel no. 35. The spot proceedings were ﬁlmed through av |
) cellular phone in a USB which was packed and sealéd b);'-th'e |
comhlainant in parcel no. 36. Monogram of ‘MY’ \vzvas‘
afﬁxed/placed on all parcels. The complainant: toiok. iv-ntol
peseession the case property vide reco.\'/ery. mendo. '”.[‘he;'
accused disclosed his name as Hakim Ullah s/o Zamin Gul
r/o Caste Stori Khel Tarkho Sam, DlStI'lCt Orakzai who 'was
accordmgly arrested on the spot by issuing hls card of arrest..
: Murésila was drafted and sent to the police through
| Constable Saif Ullah which was converted into FIR by

1 Intlkhab Ah MHC

(3). ~ After registration of FIR, it was handed over to PW-5,

[‘ : Hashim Khan OII for investigation. Accordingly, after' ‘ ;

\\g.v recelpt of Murasila, card of arrest, recovery memo and copy
A :

~ \glﬁlq of FIR, he visited the spot, prepared site pla.n Ex. PB on
A‘& )
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STATE VS HAKIM ULLAH _
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber :
Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

© pointation of the complainént. On 06.02.2024, he sent the

v samples of chars in parcels no. 1 to 32 containing 10 grams.

. of cﬁars to the FSL for chemical analysis through constable

Khial Hussain/PW-1 along with application Ex. PW 5/2 vide
road permit certificate Ex. PW 5/3 and recorded statements:
of m.arginal witnesses u/s 161 Cr.P.C. After completion of

investigation, he handed over the case file to SHO for

“ submission of challan.

4y

Upon receipt of the case file for the purpose of trial,

' the accused was summoned through addendum-B from Sub-

Jail, Orakzai, copies of the record were provided to him u/s 3

* 265-C Cr.P.C and formal charge was framed against him to o

'! which he pleéded not guilty and claimed trial. Accordingly,

* the prosecution examined as many as 05 witnesses. The gist

of the evidence is as follow;

I.. Constable Khial Hussain is PW-1. On 06.02.2024
he has taken parcels no. 1 to 32 containingi sarriple‘s-

‘ of chars to the FSL for chemicai anz;lysi's,‘»an‘d aftef

* submission of the same, he was given théa regeipf

~ of the parcels which was handed sver .by hi;n to',. B 5

the Investigation Officer upon his return.

. Intikhab Ali MHC appeared in the witness box as
PW-2. He has incorporated the contents of

Murasila Ex. PA into FIR Ex. PA/l1. He has
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STATE VS HAKIM ULLAH
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

received the case property i.e., chars in parcels no.
1 to 36 from the complainant and kept it in Mal.
Khana in safe custody by making its entpy in
register no. 19 Ex. PW 2/1. He has elso made entry'z |
in daily diaries (DDs) Ex. PW 2/2 & Ex. PW 2/3
besides handed over parcels no. | to 32 ‘te the

Investigation Officer for sending it to the FSL.

Muhammad Younas SHO is the complaiﬁant of the
instant cese. He as PW-3 repeated 'ehe same story -'
as narrated in the FIR. He has eubmitted eomplete
challan Ex. PW 3/2 in the instant cese ageins} the.'

accused facing trial.

Constable Saif Ullah appeared in the witness box
as PW-4. He be51des being eyew1tness of the
occurrence is the marginal witness of the recovery |

memo Ex. PC as well as vide which ' the

complainant/PW -3 has taken into possession the

v e, .

case property. He also reiterated the contents of

| ~ FIR in his statement.

V Investigation Officer Hashim Khan" OI.I' wes
examined as PW-5 who in his evidence deposed in
respect of the investigation carried lout by hﬁn in
the instant case. He has prepared site plan Ex PB

on pointation of the complainant, recorded
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STATE VS HAKIM ULLAH |
Ay FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber -
v @L: __ Ppakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

the accused before the court of Judicial Magistrate

representative samples to the FSL along with the
application Ex. PW 5/2 vide road permit certificate

Ex. PW 573 and its result was received and placed

, - on file by him as Ex. PK. He has also placed on -

file photographs of spot proceedings Ex. PW 5/5;
the attested copies of register no. 19 Ex. PW 2/1,

DDs regarding departure and arrival of police

Seal et .o

~ officials/officer from and to the police staﬁon and
submitted the case file to the SHO for onward

~ proceedings.

(5). Prosecution closed its evidence whereafter statement

" neither wished to be examined on oath nor opted to produce

| any evidence in defence. Accordingly, arguments of the = °

- learned DPP for the State and learned counsel for the accused

facing trial heard and case file perused.

(6)4'. : Learned DPP for the state submltted that the accused e

4’ facing trial is directly nominated in the FIR huge quant1ty of

. chars has been recovered from possession of the accused

(,’1\
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statements of witnesses u/s 161 CrPC, p'roduced - :’

vide his applications Ex. PW 5/4, sent the -

of the accused was recorded U/S 342 Cr.P.C but the accused o

facing trial, the recovered chars are sealed and sampled on 5

. investigation on the spot, the samples for chemical analys1s |




(7):

detailed by the prosecution on the case file. He: ﬁlrthe.rf :

submitted that the safe custody of the case prnperty) and its

Qm“

. / prosecutlon leading to its failure to brmg home the charge -

Peer
/jed Oaicutiah h‘ﬂ“‘agaunst the accused facing trial.
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STATE VS HAKIM ULLAH
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
~ Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

+ have been transmitted to the FSL within the prescrlbed perlod
| Whlch have been found positive for chars vide report of FSL o
Ex. PK. The complainant, the witness of the recovgry, the x

. official transmitted the sample to the FSL- and the IQ»have;

. been produced by the prosecution as witnesses, Whovm.h'avev '
: fully supported the case of the proseéution; and their | |
statements have been lengthy cross exarnined ljaut.'nothin'g L

- contradictory could be extracted from the mouth o.f any of the -

. witness and that the prosecution has proved its case beyond

shadow of any doubt.

| Learned counsel for the defence argued that though' .
~ the accused facing trial is directly nominated in thé FIR, the '

~ alleged chars have been shown recovered from his possession

and the report of FSL supports the case of nrosecuti',on;.

v-b however, the accused facing trial is falsély implicateﬂ in the
" instant case and nothing has been recovered ﬁom his
. possession. He argued that the prosecution has failed 'éo prove, . o
the mode énd manner of recovery and the n10de and manner | | )

of investigation allegedly conducted by the IO on the spot, as

*_transmission from the spot to the PS has not been proved. He

f\

concluded that there are various dents in the case of -

gessions Judge
paber Meld
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STATE VS HAKIM ULLAH
B é / _FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
' Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

(8)..‘ ~ "In the light of argurhents advanced by 'lthe-"learhed% -
DPP_ for the State, arguments of the learned counsel for:the;
defehce and the available record, followihg are the pc}>intsfor1
determination of charge against the accused facing thial:
(i).. Whether the recovery is proved to have been-
made from possession of accused _facing.trial in
the mode and manner as detailed in the Marasila? |
(ii). Whether the occurrence has taken‘place _and‘_the‘
investigation have been conducted in the -m'o.de-"
and manner as detailed in the ﬁte?
(iii). Whether the recovered substance is pro:ved.

through report of FSL as chars?‘

(9) The prosecution in order to prove its case in the mode

and manner as alleged, has examined Muhammad Younas; 5"; p

'; SHO the complamant of the case, as PW-3 who has; | f
* reiterated the contents of Murasila Ex. PA/1 and Head
: Constable Saif . Ullah, the eyewitness witness  of the

~ occurrence and marginal witness of recovery memo EX. PC

as PW-4 who besides repeating the same story as narrated in -

~ the FIR, has stated to have taken the documents to the polllice5 .

to Intlkhab Ali MHC/PW-2 who has reglstered the FIR as :

| station for registration of FIR and handed over the documentsf | 1" :

O,Q Ex. PA and Hashim Khan OII as PW-5 who have carried. out: |

@.Q\C?‘ UU-f the investigation in the instance.

paigutiah s ghah .

deﬁ 0 c judge
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| o ém;if: “’ { paber Mela

Page 7|'14-



| STATE VS HAKIM ULLAH
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
~ Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

The recovery of contrabands chars have been effected

‘. from the accused facing trial on the spot and the

| complainant/PW-3, despite being ‘well-known of the
:- difference between chars “Gharda” and chars “Pukhta” has
neither mentioned the details, nature, kind and colour of .
chars in the Murasila Ex. PA/ 1 nor in his court statemer;t.%

The relevant portion of his cross-examination is as under;

“I know the kind of chars which is paka and kacha It

. is not mentioned in the Murasila that the recovered chars o

: from the accused was chars paka or kacha. The chars was
bl’OWh in colour”.
Moreover, as per contents of Murasila:Ex. PA/I, §
thirty-t\vo (32) packets of chars -Wherefrom theé
| comblainant/PW-?u separated 10 gran;s of chars;: from each~
:. packet with the help of a sharp object for .chemi'ca‘ll ahal)rsis: |
through FSL but when this point‘ was placed to the .
complainant/PW-3 in his cross examination by :learned'

- counsel for the defence, PW-3 replied that he has extracted -

- the samples of recovered chars from each paeket through his

hands in the following words;
“The samples were extracted through my hands;? =

: p’-zowever, the plastic wrapping was opened through khife. ”

U“/ ~ The same point also admitted by the PW-4, s
o 4

\

: .t ‘ %yewnness of the occurrence in his cross exammatxon that
MP that the compialnant/PW -3 has extracted the samples from ]
Q\,m‘! Obaiduliah Shah . N B

o ﬁl strict & Sessions Judge

Qraizai at Baber Mela -

Page 8|14




f‘ each. packet through his hands. PW-3 also failed to explainz o

STATE VS HAKIM ULLAH
_FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

that which sample of chars has been separated from which

: packet.

;, PA, the occurrence has taken place at 1400 hours, the report: ] j.. |
~' has been made at 1540 hours while the FIR has been chalked .

~ out at 1630 hours; however, careful perusal of the statement -

% documents to the police station and handed over the same to -
the Moharrir at 0500 hours who registered the FiR. If the; :
- statement of PW-4 is admitted correct:that how is it llaoss:ible;f

_ for a;Moharrir of a police station to register FIR prier to the ,

. arrival of the Murasila Carrier. Furthermore, as per version of

Moreover, as per copy of FIR available on file as Ex.

of PW-4/the Murasila Carrier shows that he has taken 'the

~ the complainant, the Investigation Officer has remained on

- the spot for about 30 minutes; however, this point has been

contradicted by the marginal witness/PW-4 in his cross

examination that the Investigation Officer remained with us ©

' on the spot for an hour.

" mode and manner of the occurrence and mode and manner of

Sytd Qhavﬁuiaah Shah
District & Sgesisns Judge
Qra!\z'n at m:e'f Wsela

The aforementioned statements of PWs testifying the

- prosecution version, create serious doubts regarding the

recovery as alleged by the prosecution.

With respect to process' of investigatioh éllegedly e
conducted by investigation officer as PW-5, as per his

statement as PW-5, after receipt of Murasila, card of arrest,

Page 9|14



STATE VS HAKIM ULLAH

* FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
& @ - Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

recovery memo and copy of FIR from PW-2, the Moharri'l__' of -

[t i ': . poliég station, he proceeded to the spof and prepared site_,plang o
Ex. PB on pointation of the compiainant. The place of |
othHence has been shown in site plan Ex. PB as a. metaléd .

! ‘: "; road leading from Kalaya to Kohat near Tazi Khel Dagey

' Kaley which has also been shown in the contents of the

as Déyai Kaley Morr. The relevant portion of hié _stétemeht iS; :.
' as follows; |
“I patrolléd in the area including Zera :chéék phsz‘,
" Gwadar check post, Tazi Khel check post and then reached to
- the spot which Dayai Kaley Mor (curvé). 7 |

If the spot of occurrence is admitted as.Ijéyéi Kaléy: BN

then how would the prosecution justify the s{atement- of

 jurisdiction of the Kurez Police Station where the FIR was
registered. The version of the complainant party 'regarding
filming of the spot proceedings is that, the spdt Iﬁroceedings |

was captured by driver Inshad Ali through a celjular p_ho’nef

fas neither recorded the statement of the said ofﬁ'cial nor has '

- é \(L g‘bglven any specific point to him in the site plan Ex PB
B'UfBe&des when a question was put to the complamant/PW 3
syl

Syed/Obaidultah Shah and Investlgatlon Officer regardmg the abbrev1at10n of the :
r ‘raﬂ&sos:nans Judge , ~

3

{rakal at Baaer Mela
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Murasila Ex. PA/1 but as per version of the corhplainant/PW-i - ‘

* 3, the place where the occurrence has taken place, s knOw_ni | o

. I0/PW-5 that the said village does not fall within the - o

| sealing it in parcel no. 36 but the Invéstigafion Ofﬁc'er/PW-S,E o



o STATE VS HAKIM ULLAH
| "FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

clarify the same, even the complainant/PW-3 stated that he
" does not know whether this law pertains to province or an

- entire country. Furthermore, as per version of the

. Zar Khan and Khial Hussain reéphing the spot 'fori

. investigation where they remained on the spot for an hour.
* However, when his teammate, constable Khial Hussain was

confronted with the assertion made by the IO/PW—S he

contradlcted this fact that they had spent 02 hours on the spot L

proceedings.

In view of aforementioned dents noted in the case of

* prosecution, it is held that there are various doubts regarding

'~ the mode and manner of investigation allegedly conducted on

the spot leading to failure of the prosecution to prox}é its case

~ against the accused facing trial.

the spot to the Police Station and sendmg of the

.

Sye;! fiba

& Setsions Jiidl
31 e
Orakzai at uaber Meiag '
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j‘ CNSA in their cross examination both of the them failed 'to‘g = |

Investigation Officer, he had left the police station at about ) i'

: 1640 hours, accompanied by the two police officials namely, B

(1 1)"-. _ With respect to transmission of the case ﬁrbperty ﬁ"om: |

| | representatlve samples to the FSL, the case of prosecutloﬁ is, ' .
 that after sampling and sealing of case property in pafcels on: B
the spot, these were brought by the compla1nant/PW—3 to the { |
\5 ( ~ Police Station and handed over the same to Intikhab Ah |
8_(,‘9 61}1 MHC/PW-2, who dep031ted the same in Mal khana The |

iduliah Shapy representatlve samples were handed over by Mohamr of the




240l

(o

* Police

i samé to FSL through constable Khial Hqssain/PW-l»yide; B ‘

STATE VS HAKIM ULLAH :
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
. Pakhtunkhwa CNSA 2019 | Police Station: Kurez Boya

. road permit certificate.

Intikhab Ali MHC as PW-2, constable Khial Hussain" as PW-

:- property i.e., parcels no. 1 to 36 from the compl?inant, kept o
 the same in mal khana of the police station in safe custody -

y. and made entry of the same in register no. 19 as Ex. PW 2/ 1 N

" In order to prove its case, the prosecution produ‘cedi

1 and Hashim Khan as PW-5. The Moharrir/PW-2, though in

his examination in chief has stated that he had received case

~ but as per Ex. PW 2/x-2, parcels no. 1 to 35 were sent to;

- mentioned which create a reasonable doubt in safe cuétody of -
the parcels. Even, the IO/PW-5 was not sure ébbut 'the féct;
. that who deposited the parcels'in the District. Mal Khan S

* despite the fact that the name of Hashim Khan/PW-S .has: o

[

District Mala khana which fact has been contradicted by the

IO while parcel no. 36 containing the USB has nowhere beeri

been mentioned in Ex. PW 2/x-2 as a shifter of the :c'asei »

propérty. Ironically, the Investigation Officer of the' iné’.ca'nt’
case is unaware of the fact of deposition of the case f)roperty'
in the District Mal Khana, who stated that; .
“I do not know whether I havé depibsfz'ted :,the f pdréels;

in the District Mal Khana or otherwise.” | :
| Furthermore, the representative saniplés i.e., parce_ls L

to 32 vide road permit Ex. PW 5/3 and applicatibn Ex. PW

Page 12|14
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STATE VS HAKIM ULLAH
FIR No. 05 | Dated: 04.02.2024 | U/S: 9 (d) of the Khyber
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constable Khiél Hussain for taking it fo FSL, Pes'hav;farl. The% L
IQ in his cross statement as PW-S stated tnat the |
Moharrir/PW-2 has prepared the road permit certiﬁcate Ex |
" PW 5/3 (receipt no. 22/21KB); PW-2 blatantly refused to
have prepared the said receipt. | |
Hence, in view of what is discussed above, though the?
_' representative samples, es per report of FSL Ex. P.I?(,.hav'ei -
~ been found as chars but keeping in view the feilure of 'the
. prosecution to prove the safe custody of the case propel.'ty., 1t ‘
is held that the report of FSL cannot be relied for recording |
conviction. |

(12). © In the light of aforementioned discussion, it is held? -

5/2 addressed to the incharge FSL were handed,ove'r to the; o

that the prosecution has failed to prove fhe alleged recoveryf o

of chars from'possession of the accused facing -'triol in "lche; .
f mode and manner as detailed in the reporf. Similarly,_ the |
, prosecution has also failed to prove the alleged t'nodel and}
manner of the investigation carried out By the IO on the s‘pot.r

- All these facts lead to the failure of prosecution to prove the . .

. case against the accused beyond shadow of doubti Tﬁerefo're,z SR

 the accused namely, Hakim Ullah is acquitted of the charge2 -

f levelled against him by extending him the benefit of doubt.
¢ (&gu Accused is in custody. He be released forthwith, if not

) .
W&quired in any other case. The case property i.e., chars be
o Gi’?{&’“f h :hah : . '

 dhratzai at Baber Mela
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destroyed after the expiry of period provided for :
. appeal/revision in accordance with law.

Judgment announced. File of this court be consigned to}l |

" Dated: 24.09.2024

SYED OBAIDULLAH SHAH
Sessions Judge/Judge Special Court,
Orakzai at Baber Mela -

CERTIFICATE

Certified that this judgment consists of fourteen (14) ' |

pages. Each page has been read, correctes

necessary and signed by me.

Dated: 24.09.2024

OrakZai at Baber Mela
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