@

IN Tl-iE COURT OF BAKHT ZADA,
‘SENIOR CIVIL JUDGE/JUDICIAL MAGISTRATE,
ORAKZAT AT BABER MELA

CASENO. . - 09/20F2023
 DATE Q.I;AIT.\‘AISTlTL'J’I‘ION cn 15.09.2023
DATEOFTRANSFERIN o 21.05.2024

DATE OF DECISION : 25.07.2024

STATE THROUGH: AFTAB HASSAN, SHO, PS: KUREZ BOYA,
TEHSIL: LOWER, DISTRICT: ORAKZAL. :

(Complainant)

—

Zahid Ullah S/O Khyal Akbar

2. Wali Ullah S/O Abdul Akbar

Both  residents  of  Qoum  Mishti, Tappa Haider  Khel,

Chappm Mzshlz I’elml Lower, District: Orakzai . '
: eemmmeneeteient (A ceused Faung Trial)

Present: "M, Iaved Ahmad Wazir, Semor Public Proqecutm tor
complainant. : -
¢ Zahoor-Ur-Rehman advocate and’ Ishfaq Ullah Khan'
~ advocate for the accused f’lgmo trial.

ORDER
25.07.2024

‘1. Accused .facing trial Zahid Ullah:and: Wali Ullah on bail
présent, ‘who" are  charged in case FIR No. 31, Dated:
24.11.2021, U/S 324/353/189/34 PPC & I5AA of PS:

- Kurez Boya L/Orak,gal for ‘attempt to commit Qatl-i-Amd,

‘V V\ Assault or . cummal force to deter pubhc servant from

\'\\ discharge of his duty, threat of i mJtuy to public servant in
\3é~\

\5 \'z’ “furtherance of common intention and possession of pistols.

,z;o 2. ‘ Briefly stated féétuai béokground of the instant case is that
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the cmﬁpiéu_’ihaﬁt -ryl,a‘lmel)l(,Aft'a'b."lfla.ssan repmtedthe li’ll?ittel"‘:. =
for attempt' t(‘):AicAb-m.mit Qa~tl~i-Amd,. _-Ass.éult".-;)r ul's'e of
. clil“iminélv'.f(:)rc'g fodet_er ﬂi-aulblicg iser\'/e;n.t‘ fr.Om disd1argé of his =~
duty, threat of ‘i1‘1lelry to 'pu'blic'_sve'rvari't‘ in furtherance of
“common in.tent“ioﬁ and pOss-ession"of' pistols.
3. Upon Which, the instant case was registeréd at PS: Kurez:
" Boya, L/Orakzai on 24.11.2021 vide FIR. 31.
i 4 .Afte_:r co@p_letidﬁ of the _ inv.estigat'ion,p_»tiig ,_jsu'pplemé'ntai'y. B
challan and :comipr'lefertl challan "wer'e” sﬁbmittgd on- .
15.09.2024 to the court. The accused on bail were
summoned who appeared before the court and the
:‘p'ro‘visioh‘s of 241-A-Cr.P.C were duly complied \-fvithjllonl
24.10.2023. The forma{ charge against the accused was |
::Fram-ed on 31.10.2023, to which 'the accused person
‘ .pl‘e_ade‘d notguiltyénd Ciaimed trial.
‘5. Pro@cution.was'lgi'v.en ample opportunity to adduce its
evidence as it desired. Prosecution produced‘the following
. evidence;
5. PW-01: Mr. Libab Ali, ASI Crime Reporter DHQ Hospit.ai. '
Kalaya, the ~thelj Muharrir of the PS Kurez Boya, Orakzai. -
Heincérporated the contents (V)'FMurasi"la iﬁto FIR which is
| Ex.PA and cdrreétl&- bears'_-his'signatures.

PW-02: Mr. Muhammad Yonus SHO, PS Mishti Mela, the -
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: -en SHO of PS .Kurez Boya. He has 'submitted .
- supplementary chall;’in EX.PW-Z/:'I» against the accused
'."..ZahAi'd UI-l'aH_Awhici‘j‘ cél‘llle‘ctly bedrs 'hislsig:n‘atmgs} '

B 8 PW-03M1 M'l;hammad AyaZDFC, "P'Sf”llf&}ko "‘_C'_h'equ;‘pos‘t'
as PW-03. -He was entru.sted with warrant of arrest against
accused Zahid Ullah s/o Khyal Akbar_. 'Het visited the

'vill‘age of fﬁe accused 'fo‘r execution of the warranlt' on
15.12.2021 but could not find him. In this respect his
oy .
R report overle:;af;thé warrant u/s 204 Cr.P.C is EX'..PW_-‘3/ I
-+ and his répoﬁ i‘s:Ex.PW—3/2.. H_e'éiso executed notice u/s
87 Cr.P.C against the accused which is Ex.PW-3/3. He
affixed the .copy of the publication on notice board of the
~court and affixed one copy of* the proclamation on the
house‘ of Ithe 'abéconding accused. His report and -statem'ent
of the elders of the locality is Ex.PW-3/4.
v o, | PW-04:,]\'/'I1‘.' SliélﬁShilj Ali, constable as PW-04. He was -
| present ‘on thé spot with" the investigation officer and the

JO took into possession 05 empty shells of 30 bore lying

~
' (\\scattered in"the place of presence of accused Afzal Khan.
'\é\ He alsolto.ok into pbssession 0S empty she}ls of 30 bore
~lying scattered in the point of presence of accusg:d Bakhtiar
Akbar. The 10 also took into possession 03 empty shells of

L 7.62 bore freshly discharged from the place of presence of
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re

 accused Wali Ullah -in his presence, 04 empty shells of

. 7.62 bore were taken into possession in his presence from

the point of presence of accused Zahid Ullah. He signed

the recovery memo Ex.PW-4/2 which correctly bears his

... . signatures.” . ...

10.

I’W;OS: Mr. Aftab Haséan, SI, PS Kurez, SHO in the

instant case as PW-05. He is the complainant of the case.

' He stafed that on 24.11.2021, upon infon_‘ma‘tio'h 1‘égar‘ding .

accused Afzal Khan s/o Khan Baz proclaimed offender in

“case  FIR = No. 316, Dated: 25.11.2008, u/s

| 302/324/109/427/]48/149 PPC of PS Usterzai Kohat, FIR

- No. 37, dated: 28.1 1.2020, u/s 302/311 PPC of PS Kalaya

“and écpused ABalA<htviar Akbar and Wali Ullah being

Z

proclaimed offenders in case FIR No. 25, Dated:
31.10.2021, u/s 380/148/149 PPC of PS Ku’rez. It was .
informed by the iﬁfo;’mer that the above-named proclaimed
offenders are preAs‘ent in their house. The complainant
along with Shabbir Khan ASHO, Hassan Jan SI, Nageeb

Hussain SI, Muhtashim Ali, Hasrat Ali, Inswar-Ali, Miraj-

" ur-Rehman, Yaseen Ullah and other police officials.

Similarly, DSP HQ along with police officials, Akhter

o »Mtniee_r ASHO, PS Mishti Mela, SP Investigation along

with police officials, DPO Orakzai arranged the raiding
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6'_

party u‘hdériﬁs subefvision élid:"_raicjled the house (')f~ the =
1 proclaimed offenders. When they came to know about the
- raid, they sfarted ﬁrjingl’ with in'tént.io'n t'o;ki.l.l the polipe '
ﬁarty and threaténédj ta éausé injury to the pu:b'li:‘c s_é'if'vant,
‘in self-defence the police. party also opened fire. About
half an hO‘L.II" the firing continued.” When they firing, 03
persons armed with deadly weapons jumped over the wall
: .and tried to decamp to the ﬁearest forest. One of the
persons fell .élncl got injur'ed.was arrested along with pistol
" which " was _taken “into possessilon' in 'pi'es~e_n‘ce of the
marginal witnesses-along with fixed charger con'taining 05
- live rounds of 30 bore and 0l. empty charger from his
-pols'se_s‘sion. 'During hdLl_se. search, injuAréd- PO Afzal Khan
Awlas arrested 'ﬂ'or% %h:e‘b'unkerl insid.e the lldtlse'atwd 01 30
bore pistol bearing No. 33008121 along with fixed charger
“ containing 05 live rounds of 30 bore and 01 empty charger
of 30 bore from his possession. The same were tak_eﬁ into

, »
O | .
: \/\\ possession in presence of the marginal witnesses. Other
z\ ' :
AR

accused proclaimed offenders successfully decamped to

<S¥ . |
Q5& the nearby hilly forest. Both the accused were sent to
IO : ‘ '
NS , . -
g; hospital for treatment through ASHO Shabbir Khan, Miraj-
Oy
6‘@ ur-Rehman, Yaseen Ullah and Inswar Ali. The recovered
X
(D PN
CS  pistols were sealed into-parcel which are Ex.P-1 and Ex.P-
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&
2  re‘spe.ctivlel'y. Thg recovery memo is ExQPW-3/ I . He also -

o :issp\llé-d card 01‘ -eil'rre'sl.t of the acéc_gét’ad:w1‘1'ic}‘1i__e.1r¢' Ex.'PWTS/?.

to Ex.PW-3/4. Muraéila was d.riafted which is E%.fl‘;W-3/l5.
Injury sheet‘ of the injured Afzal Khan is Ex.PW-3/6.
| Clohlwpl:ete‘ ‘.-ch‘a‘ll,la'n égains’t the accused- facing trial was

N submitted which is Bx.PW-3/7.

_l~l.vl’W-06: Mr. :DaSW?l'l."Ali, DSP Tlljaﬂc Orakza.i, DSP HQ
'Ora“kza‘i in the instant cése as PW-O6. He raidel'd theé house
of the ‘accﬁsed facing trial under the command of DPO
Orakzai. According to him, there were information about
the presence of absconding accused Wali Ullah and Zahid
Ullah. When théy the plol'ice party, they started'ﬁring upon

~ them: He also repeated the same story as alleged by the
complainant.

12 PW-07: Mr.iis't.iaq Hassan, ASHO, PS Kalaya, OI in the
nstant caée as PW-07. He is [O of the case. He prepared
the site plan Ex.PW-7/1 at the pointation of the
-complainan‘t. He prepared the recovery memo Ex,PW‘-7/2
v-ide which h.e took into possession 05 empties of 30 bore
from the point of presence of accused Afzal Khan and
: sealed into parcel No. 03 as Ex.PA. He took into
- possession 05 empties of 30 bore from the place 61’ accused- 'l

Bakhtiar Akbar and sealed the 'same into parcel No. 04
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which 1s EXPB H'é took'into polssésé'ioilq (-)3-'empt.ies” of
7.62 bore from thé point of presence of Wali Ullah accused
: Whi(_:h is"'seta»led_»u into parcel” No.. 05 and. 1sExPC 04
-.ei_np.t'ités; ot 762b016 weré ‘rec‘:(a)véll"ed.-‘ﬁ'oﬁbth‘é éOini of
accused Zahid Ullah wh'ich is Ex.PG. Warrants u/s 204
Cr.P.C against accused Zahid Ullah and Wali Ullah are-
E_X.PW-7{3 and Ex.PW-7/4 respectively. He applied'.for |
proclamation u/s 87 l-Cr.P.C against the accused Zahid
"Unah and Wali Ullah which are Ex.PW-7/5 and Ex.PW-
7/6 re‘s-pecti'vely.'T‘hél;éafter he handed over the case to
SHO for onward submission of challan.

13. PW-08: Mr. Muhtashim Ali, constable as PW-08. He
stated thqt he was present with DPO, SHO etc at the time
of alleged raid at the ﬁouse of accused Afzal Khan, Wa[i
Ullah, Bakhtiar Akbar and Zahid Ullah. When they came

- to know about the raid, they started firing at the police -

. party and in response the police party also-made fire in
J"\ self-defence. He: also repeated the story as alleged by the

(\. complainant. He is also marginal witness of the recovery

Ve 5., Memo which is Ex:PW-8/1,
S
)\'7'§C’cj]‘4. Prosecution abandoned the PWs namely Hassan Jan, Nigab
9
N
*z‘(;“\‘fs‘:) Hussain SI, Rameez Ul Hassan constable and Flasrat Ali
Lo o :
S5+ and closed the evidence on 24.07.2024.
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Y

IS..'- After recording stateﬁents df the- aboveQPWs, ﬁdtice L.l/va » |
249-A Cr.P.C given to prosecution. A,rgumenté he_a‘rq and

| ‘_ avallablerecmdpelused o | S
: 1‘6.'}.30’(11 the. a(.:'CIuSédl‘ 'ére- charged with “the ,offéﬁce uis -

324/353/189/34 ]_’PC anvdA ISAA. Sec. 324- PPC deals with

- punishment of attempt té commit Qat1~i~Amd,>'Sec. 353

“PPC | deals with" assault or criminal forcé to deter public
servant from discharge of his duty, Sec. 189 deals with

7 '. threat of injury to public servant, Sec. 34 PPC deals with
_acts done by SeVe;;‘al,persons in. f_ur,thé_rah@e of 001n‘£ﬁ0n--
‘intention, each of s'uch' person - is liable for that act in the
same manner as if it were done by him alone and Sec.

. 15AA pleals with possession of unlicensed weapon.

17-. Keeping in view, the record on file and 'the depositions of
PWs, the prosecution is required to pr'oye its case a'gainst
fhe agicused beyond reasonable doubts, but the statements
. of following‘PW:S are contradictory and creat‘ing.sufﬁcient
doubts regarding the case of prosecutio'n.

. PW-05, the complainant/SHO concerned has admitted in
il his cross examination that on directions of.his.'h‘igh;ups'
present on the spot, he arranged police nafri around tfqe

-raided house but he does not remember the number of

-police officials who made firing upon the accused party
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- and that both .the ‘}:)'varti.es,c.ontin_luec"i,ﬂring:for_'fh\a_lffan.;h_our'- .
- | with intervéls. Funther thaf it lijs corr.ect'that. no.élﬁpty was -
shown to be lrec()vered from the standing place of police
- 'na‘t;ri as _péx; the site 'p'lan‘..lfhat‘he‘has.‘ nof méﬁﬁohe"d the = -
- features of the 'l()Z"persOns who decamped ftom the spot -
towards -the jungle.  That solme family memb‘ers‘ of the‘
accused were presént inside the house at the time of search
~* but he does not remember the exact number of the inmates
- of the house.-That he conducted search of the housé but no
recovery of any ammunition has been'effect'ed from tlje
A"house 'ex'c.'epf the 1‘ecoVel‘y mentioned in the report. That no -
private pérsoﬁ- was assdciafed at the time of recovery.
19. PW-04, Shé‘ms.hir Ali, constable, the witness of the
recovery memo has ad;nitted in his cross examination that
only SHO along with 04 ‘police officials were present on

the spot at the time of their arrival and no one else was
I
&ﬂl : \'\' present there.

Z\

\‘20. liW406? the th.en\;SDPO, L/Orakzai, has admitted in his

~\

1}"\@&@9
;\\\5&9 but the 1.0 did not record his statement in the case. That
A%
A\
S - they did not associate elders of the locality during raid.

That a lady constable was accompanied with police party

but it i1s not mentioned in the Murasila. That he does not
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remember the number of police officials who made fire

~ upon the ac_:cﬁsed paryyp

.21 PW-07, the c‘:_‘o.n‘cemcd 1.0, hvas,admittéd"tlhat no eijjpties'
:Wél‘é reéovéred ff‘éin the st:;11ding Aplécelof boli;:elpat‘ty as
per . site plaﬁ. That no DD reponf regarding arri?al and
deparmre of the ‘police Qfﬁcials-ﬁwntioned in the FIR is
available oﬁ file e‘xcept'Ex.PW-6/5; That features of the 02
decamped accused from the Spot have not been mentioned
in the FIR. That no lady constable was accompanied with -
o the raiding party.".‘of the police and :no le‘ld"lér Of"the_
locality/privlate witness was associated with the police at
the time of either the raid or the recovery. That it is correct
‘that 1 did not i'ecqi'd statément of any impartial witness:
: reéarding occurrence in the instarit case. That no police

official sustained any injury in the instant case.
22. In the light of the discussion on the statements of the above
;o PWs, it fs clear that the case of prosécution is full of

contradictions. As it is admitted by all the PWs that no

- empty being recovered has been shown from the standing -

# . place of.the police as per the recovery memo, which
MO |

N — : .
,\/V' p@&é‘negates the claim ‘of the prosecution and shun the
Y@ ‘

- impression that there was any type of encounter between

“police and the present accused. Further, it is admitted that
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o the .House of: the  accused was ‘oic“(":upied by '.théir‘.fér_hily
..i'nc,ludin'g fe‘:m‘élve :inn‘lates .‘but the h0us_e'—search/ré'coiivery L
laas; been 1‘,na‘de vyifhodt the company'of a l'eildy.cohs"table/an
elder of the locality which is mandatory as per the law.
-‘ 'Admittedly., the house of the accused wag cordoned from
~all sides by the police nafri then how 02 of the accused can
safely escape from the house to the nearby jungle. Also, no
V‘in‘jL‘u‘y_ hgs been sustaihed ‘by any police ofticial w’hich_'.' L
~ could ha;/'(;”establishled that there was effective firing by
- the accused. At the end, there is no piece ot evidence in the
shape of a statement of any independent private witness -
regarding the occurrelnce.
23. Thus, there are doubts in the evidence of prosecution and
~the accused are ultimately entitled to the benefits of doubts
and are accordingly extended to the‘aCcused.
24, Resultalntly, for the above reasons it is clear that

prosecution failed to bring home the guilt of the accused

facing' trial. ‘Therefore, the accused ‘namely Zahid Ullah
and Wali Ullah are acquitted of the charges levelled

against them. Accused are on bail. Their bail bonds stand

., .
S

" bail bonds. Case property if any be kept intact till the

cancelled and sureties are discharged from their liability of"

expiry of period provided for appeal/revision etc.
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25. File be consigned to record room after its necessary
. completion and compilation.

Announced -
: 25.07.2024'“

CERT'I'FICATE o

Certified that this order consists of twelve (12) -
pages. Each page has been read, corrected where-ever necessary -
“and signed by me.

Dated: 25.07.2024
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