KX

Haﬁz Nalmat Ullah etc Vs Muhammad Tayyqb elc IR S
Pagelof6 ceL . q‘ S

IN THE COURT OF BAKHT ZADA SENIOR CIVIL JUDGE/J M ORA KZAI

Cased = 0]/133OF2023
. Dateoflnsttution . = 01112023,
Date of Decision = © 25072024,

c4

1. Hafiz Naimat Ullal S/O Syed Noor Shah,
2. Noor Saleem S/O Gohar Shah both residents of Qaum Mamozai, Tappa
. Abdur Rahim Khel, Upper Orakzai

o Cireenees ' ........ . ‘.':.....‘...(Complamant)

Versus
‘Muhammad Tayyab S/O Abdul Ghaffar,

Muhammad Rahf' S/O Lal Mir Shah,

- Ghazi Shah /O Ghani Shah and . |
Slfar Shah S/O Noor Badshah all reszdents of Qaum Mamozal Tappa
Abdur Rahim Khel, Sama: Bazar, Upper Oi akzal :
bHO PS Ghl/jO Dzstrzcr Orakzai .
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COMPLAINT U/S 133 Cr. P.C.

JUDGEMENT
25.07.2024

Through this jﬁdgement, 1 am going to decide the complainant
U/S 133 Cr. PC in hand filed by complainant Hafiz Naimat Ullah and
orie_‘ other agairist,the res'pon_dents Muhammad Tayyeibgand four others.
| . Briéf facts as per ééntentsof ‘c.c;mplrlaiﬁt U/S 133 Cr. PC are that -
L cémplainant Hafiz Naimat Ullah and one other 'ﬁave'brought the instant
S complamant agamst respondents Muhammad Tayyab and four others.
The complainants have alleged that their house is situated in between
= the'hmtséjsbf r’e\Spo‘ndén_t N'o.”l & '2 and énl agreexhent has also taken -

place between them in respect of thoroughfare on 16.03.2010. It is
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further alleged that few months back the respondents have raised wall

~in front of the main gate of the .complalnants and.thelr. access 1o the

| main‘:rnad'hafs- 'b.',e"cq_me",_‘i'mpos.s‘ivble':an'd'tha p‘aitl'l-,_v\:/a)'/-j has be‘gn_,counp}e_teiy

‘closed. .T‘hat m pneséncé of SHO, a jil‘ga was alsa cbnven‘ed,'-'bu't the

respondéntsare wicked people and are bent upon fighting and vacating
- the house of :'tn'e bomplaina’nts and to compel ;t'hérn'."tt)"-séll- the house to j

them. The; prayed for removal of the wall by issuing order to

| respo'ndent‘No‘. A5.

Complamt was ‘ﬁ\-l_ed. on "-3"1.1-0.;‘2.0‘,23!-Statémjan“t“.-df connpiainants-
was. 1'6001'ded.U/S' 200 Cr.PC. SHO concerned was directed to hold
inquiry and submit r'epoi't on date fixed. Inqujr)'/.-réport was submitted
by SHO concerned. Show 'cause_notice was issued to respondents, who

appeaijed Be"f_'dre‘ | lt-he' ‘Court éﬁd su.b'init:tnecvf 'fefply ,\/\{:herei'n‘ it is-.
categorically mentiqned that the dispute between the parties does not
fall under Fhe domain.o_f Section 133 Cr. PC. That'th‘e pathway is not a
'l:.p"ub‘lic': thoronghfafé.‘ That t-he' _éompl'ainants a're‘ne_i'ther‘residi’ng in the
house nor they are using the pathWay. That the wall is 60 years old.
The complainant was asked to produce evidence in support of his

clann ‘who produced-as many as six PWs, whilé statement of i inquiry

A
\'V -officer/SHO PS Ghll_]O was recorded as CW Ol. The gist of their

S\Q?b \ evidence is as unde1

Bz x
«/b NS
\3\34\\5’&9 PW-OI Is the statement of complalnant Haﬁz Naimat Ullah. He
?:‘(9\_0\@ S ' '
6eo‘i1,?>‘ o 'produced-the cOmpensation survey doc"uments.in respect of his house
oF o : : ' '

which are Ex. PW-1/1. He allegéd that the respondents-have closed the

pathway to his house. That several jirgas were convened ‘in this
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- A"fconnectron and lqrar Nama dated 01.05.2005 was executed between the

parties whrch is Ex PW 172, Hls CNTC is. Ex. PW 1/3 and partition -

deed is Ex. PW- l/

A @

PW 02 18 the statement of Noor Bat Khan S/O lzat Khan. He: |
B '.'stated that he was a jirga membel between the complamant andv
respondent No. 1. He stated that the pathway to the house of the
complamant ls a Jomt propel ty of the partles |
~PW-03 is the statement of Ayub Khan S/O Abdul Jabbar. l—lev
also repeated the same story as alleged by ,PW',OZ" -
o PW-O4: is'. the s'tatement of Jhangir _Sh_ah. He stated that the - -
pathway s the Jomt property of the partles |
- PW-05 is the statement of Hafiz Khahl Ur Rehman He also
stated ' that the pat_hway to the house of the complainant is a joint
" lz/___;._}property - |
- PW-06, Moulana Nom Saleem also alleged ‘that the pathway in
o questlon 1S ajomt ploperty s1nce then fonefftthers
| CW 01, is the statement of Ibrahim Khan SHO PS Ghiljo. He
(}1 A -,'\}/\(hlblted the site plan of the pathway prepared by him on 13.11.2023
| /\\ ‘which is Ex. CW- 1. He stated that the pathway to’ the house of the
é%:ﬁ" complainant has been closed by Muhammad Rauf by constructing the
N ’5‘_ wall in the same He stated that the pathway is the ownershlp of the

| respondent. It s -further stated that complainant has received

* compensation-amount on the basis of survey and .that respondent will

" 'not‘open the pathway until.the amount is'paid to him, - "
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After closing of evidence, arguments on the complaint heard and

e available record perused. The perusal of record shows that PW-01 has
'catégdr"ical'lvyf stated that the issue is pertaining to the ‘year 2005 and

several jirgas have taken place between the-parties wherein Iqrar Nama

e ‘_._,,,d'autéd. 01.05.2005 duly signed by the pai{ti’esﬁwas-'cva_).(c.cut(;ld..-PW-Ol has

admitted that he is i‘ésidiﬁg iﬁ Peshawai for the‘ lést ,I.S-Vye'a:rs and used to
| \V/isitv their village fi‘omitimé to time at occasion of\weddihg or death of
relatives. He also admitted that he also 6wns another house at the road
side. He admitted _that there is no (Sthf;l* house .Qf_ aﬁy person on the
dispﬁtled thdrouglﬂfare except him. PW-02, PW-03, PW-O4 and PW-05~
: ‘have categoricélly stated that the pathway 1ea'ding to ﬁl1e house of the
BN "complainan{ is ajoiht_.p:rc)per'ty,‘ while CW-OI,.SHO' has stated that there
., is 'dispute'b'e:tweeln the parties in’ 1‘e’s_p‘elcftc')f vtheA c'onwpeﬁsation amount
received by the éomplainant on the basis of survey.

: Alvl the above statements clearly shows that 'thve complainant and
'-.'\respond'ents éfe élosed ‘r.e.lativ'es and there is‘ no. other house situated on
the disputed pathway except that of the complainant which he has
- a'dm‘itted during" his cross examination. So, it is clear from the
R st‘a.tem.énts 'o‘f PWs . ﬂiatl t'h_e':'pathAway in . dispute s not a public.
' 'thqroﬁg’hfar@ It ils al'so“evjdeht from thé statémenfs” of the PWs and

CW-01 that the dispute is old one and jirgas have taken place between

" the parties in the year 2005. The house ‘in ‘question to which the

- pathway in dispute-is-leading is laying vacant for the last so many years
~and the dispute between the parties clearly seems to be one of civil

. hature and does not fall within the domain of Section 133 Cr. PC. It is
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o n(}t mentioned in thé,-complaiht that when and how the respondents

. have cltosed‘:the'péthw‘eiy 'andw.hethef the complainantsat that time had -

reported the matter to police or any court of law for restraining the

. res,por{ld'e‘ntlsT Sgét.i-on 133 Cr..PC deals w_ith\ thepubllc mll_i'_sanc‘e' and the'- :
siame‘ is‘ ét£1';1¢téd only .ir-le‘é'ase_ of eniergenc; and ‘émihle-ntl danger.. The’l
idea behind the section is that the danger complained of should be such
. that if Mag.istrate‘doqs_ not také _é'ction under this s_eétibn and directs the
o ,:‘pLibAlilC' to .h-a'v.c recourse tolthevgrdina‘ry qourt-‘olf «laW,:irr'eparable damage
“would be "d’one. The ‘séction confers extraordinary powers which are
meant to be exercised under extraordinary circumstances where
"'jl:réc;(jurse t,owordinar.y'.law: is-nqt_ 'p.()sSible O\yin‘t to-'the .urgency ,Of the -
o -h'lvalttelr.‘ The Magistrates are not expeéted to use thle power 'under this
section against person who can easily be prosecuted under the ordinary
aw. Théu\/Aery‘;ex:cepﬂtioﬁal jurisdiction givén'i‘n“th-isi_ Qhaptel' should be -
* exercised witjhral:l' possible fairness and reasonable: precaution.

Provision under this section are not intended to settle a private
dispute between two members of the public. They are not originated by ‘
the firing of a complaiﬁt or something of that kind. They are in fact
- intended to protéct‘the public as a whole against-iﬁcohven’iencé. As "

. stated above, the dispute involved in the instant case is between the two

'\5 o

. N : |
L é.s \&a\f same involves no urgency. The dispute ‘is one of private nature,
\jtlu\@’*” therefore, the instant complaint being devoid of merits is . hereby
o~ .
<b\'\o",,:o\° 5 o
¥ dismissed. |
g o oaismissed. o
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Case file be consigned to record room. after the necessary -

-y

o ‘completion and clor.npilation. g

" “ANNOUNCED =~
' 25.07.2024

| Bakht'Zada ’2/; ) w

Senior -Civ‘i.l.Jud_ge, Orakzal

CERTIFICATE

“ It is certified that this judgment consists of 06 pages. Each page has

: be'en:‘diétated, read, corrected and signed by me.

.| BhkhtZada®
- Senior Civil Judge, Orakzai




