State Vs Bakrtiar A_Iilmr ‘FIR No. 22 of 2022, PS Kurez Boya, Case No. 0872 of 2023

‘
IN THE COURT OF BAKHT ZADA, SENIOR CIVIL JUDGE/JM,
DISTRICT ORAKZAI
Case NO...vevvvirieeeiin Ceereveeiiiiii.......08/02 OF 2023.
Date of Institution..........c.ooeeeiin e ... 14.04.2023.
Dateof TransferIn ................ ... ... 21.05.2024.

Date of Decision........ D ‘....25.07.2024.

State through:
Wajid Ullah s/o Khan Saeed, R/O Chappar Mishti, Tappa Haider
Khel, District Orakzai

eeereenComplainant

‘"VERSES

1. Bakhtiar Akbar s/o Khan Baz

2. Zahid Ullah s/o Khyal Akbar
Both R/O of Qoum Mishti, Tappa Haider Khel, Tehsil Central,
District Orakzai | .
.............. Accused facing trial

JUDGEMENT
25.07.2024

Through this judgement, I am going to dispose of the instant case
registered against accused named above vide case FIR No. 22, Dated
16.11.2022, U/S 436/506/34 PPC, PS: Kurez Boya, District Orakzat.

1. Brief facts of the case as alleged in the report vide Madd No. 04 are
that complainant Wajid Ullah s/o Khan Saeed R/O Chappar Mishti,
Haider Khel along with Noor Ullah s/o Raheem Khan on 16.10.2022

\y/ at 17:00 hrs appeared in the police station and-reported that their

>

house situated at Zorh Chappar which is lying vacant due to enmity
and the Western side wall of which has fallen due to rain water and
now they are residing at KDA, Kohat. He alleged that he along with
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» g.,hls cousins. Noor UIlah Mujahld sons of Raheem Khan and Nasirs/o -
Abdul Wahid wlehkt £0 ;"epeir the .wall of the abeve~1neﬁtiohed house
and were busy in constructing the waii meanwhi-l"e et 14:00 hrs,

. ':"7ahld Ullah Altat Khan sons othyal Akbar Bakhtlar s/o Khan Baz .
"and Asad Ullah s/o Afzal Khan came there due ar med w1th weapons |

Bakhtiar s/o Khan Baz pointed his g’un at them and threatened them -

to leave that place and- to stop the construction. On his threats, they -

-left the place and went towards their house situated at.K’DA, Kohat.
When they reached near Chappar Mishti at 14:30 hrs, they were

~informed by a friend telephonically that their house has been set on

- fire by the-above-named '.acc_u:‘sed. On this; the complainant along .~

“with Noor Ullah went towards the house and fou-nd.that half of the o

roof of the,verand_a has been burnt along with Ijalf reof of the room.
Motive -for the OCcur.fen-ce-"is' previous "enmits/f‘He eh_al'ged the = -

accused Balehtiar Akbar, Zahid Ullah,  Altaf and Asad Ullah for .

) c_rimi,ﬁal intimidvat'i‘on‘.‘apd-pointing gun at them and i‘br_‘ damage due
"‘VtQ sefting lt'h-e housﬁei on fire. Induiryi u/s 157(ij Cr.P.C was initiated
and on 're"ceivin‘g:t'klle. in'lquiry report, tl1e instant.F'IR"No. 22, dated:
16.11.2022, u/s 436/506/34 PPC \;x/as I‘egistered at PS Kurelz"Boya,
Lower Orakza:i._ |
" Aftei%eOnﬁpleﬁQh of investigation, .complete ehallan_fOIIOWed by
* interim challan was submitted by prosecution against the accused

. "'facing trial.

3. . "Accused Were _s'Lllmm‘,oned 'and,foriﬁalitiesundef Section 241-A Cr.

" PC were complied-with on 18.04.2023. Formal charge against the
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_accused was framed-on 09.05.2023. Later on, supplementary chall;}n
| f.“é‘g‘ain‘sﬁt the accusedZahxd A’U‘il'ah‘ was also subm1ttedand denovo,
* formal charge was framed on 05.10.2023 to which they pleaded not
guiltyi and _clai'me‘d trial', aftgrwards prosecutjon' Was directed to
B prod-u\g;'elits".év:'i'cil'qn:ce.'-_,'._"'-" o
/l V'.‘"'l.)All‘oséCL-lt'ion:prqldhcéd-vas,many‘ aé eight (08) witnesses to prove its
~case -againsﬁt the‘ accijsed‘facing trial. The gist of theivlv~ evidence isas -
L .‘ follows;
5_.4"':,".'\_:1_?!4/‘-.0] is the ‘statemélli'tl('?f ML‘lh'amm'a'd Ylo'nus SHQ, PS Kurez Boya. o
o He was p:os‘t:e'd ‘aS¢_SHO~PS Kurez Boya in' the reievaﬁf time. He
arrested thé accused Zahid UllAah during Nagabandi at Teko. Check-
©post, Cl1a.ppar;Mishﬁ‘."erf issued card .()f:arl'esthf the_ éécus'ed which
‘. ".Aﬁi's"Ex.;I.)W- l,/'lll,f-andxc{)i're-ct]-yv. béérs h:is sién‘eitlvnfe.-'He' aléo‘ sub'mitte;i
'supplementar'y- challan against'tl-we, accused Zahid Ullah which is
CExPW-I /2-  -
6. 'PW-OZ‘ig the étateih‘é}it of N'oushét: All, ASI, PS'Ku'réZBd'y%a; He has-
B cohétméted inquiry u/s 157(1) Cr.P.C. He proceeded to the spot and
prepared site pl_an at thqpointation, of the coniplain{ant‘which is

(Ex.PW-2/1 ."Re"cov'ei*'y‘ memo is Ex.PW-2/2 vide which he took into

27~

“possession the ashes of the burnt houseseéled into parcel No. 01 and
duly stamped with monogram MS. He also took photographs of the

place 0f006ﬁrrenc‘_e and all the 03 photographs of the burnt house are -

Ex.PW-2/3. He submitted his final report which is Ex.PW-2/4.
& 7. - PW-03is the statement of Yonus Khan, FC, Chappar Mishti Orakzai.

- He is marginal witness to the recovery memo Ex.PW-3/2 vide which

Page 3 of 10




Smte V? BnAhtmr Akbar. F IR No 22 of 2022 PS Kurez Bnya, Case No 08/2 of 2023

L X "j]-the lO took mto possessnon the ashes of bulnt house from the place. '. .

of occurrence. The same is correctly s:gned by hlm and is ah‘eady

| Ex.PW-2/2.

gl

PW-04 is -thé:'statemerit of Intikhab Ali, AMHC, PS Kurez Boya. He

mcorpomted the rep01t of the complalnant mto Madd No. 04 on

.‘-]6 10 2022 and xs placed on file as Ex PW-4/1. SI Noushei Alj

| j,handed over _hlm parcel No. 01 which he entered into reglster No. 9.

. PW-05 is the"State'lhéﬁt of Miihanimad-:Shaﬁque‘,-Gi'r'\age, check-post

PS Kalaya. He was posted as SHO PS Kurez Boya in the relevant

‘days and he has submitted interim" challan against the accused

' Bakhtiar Akbar .on 28.11:2022 which is Ex.PW-5/1 and’correctly

.‘]‘0:,
o '“ckonc‘luct.ed investigation against accused Bakhtiar Akbar. He -

" produced him before the court on 24.11.2022 vide his application

bears his signatures.

PW-06 iS’t{he_‘s_'tat'en.j.entjOf Mohsin Alj, I‘,Q,',PS‘Kurez'fBoya. He has -

Ex.PW-6/1 aﬁrd his one-day physical custody was granted in favour

~ of the police. He recorded statement of the accused.u/s 161.Cr.P.C.

" Later on, vide his application Ex.PW-6/2, the accused was sent to

‘ judicial lock-up and after completion of investigation he handed

Cr.P.C against accused Zahid Ullah, Asad Ullah and Altaf vide his

appllcatlon EX.PW—6/3. He prepared house search memo in presence

. cof the Witrjesses which is Ex.PW-6/4. He submittéd.an application

~for issuance of proclamation notices against accused vide his
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' apphcatlon Ex. PW 6/5. On 16 Ol 2023 formal card of anest of

'_lljaccused Asad Ullah Was 1ssued after cancellatlon of hls BBA which
N | t13 Ex. PW 6/6 | Ileproduccd the accused befone the Illaqa Judicial - -
":_.Il\/[laglstrate fer:_obtammg his p_hyswal 'CLlstody_u,lde h/l(S appllcatlon -
| Ex.PW;6/7. The accused .ufas sent to judicji(a] lcck-'Up on 0‘8.02.2023..
Accused Abu Dald alia Altaf Khan®was ai”rest‘ed,‘by HC Waseel ~ |
v:.Al;bar.l On 09:02;.262.3, parvlvana'for correction of 'name of the
"+ accused Abu Dai‘d was issued which is placed on fle aud is Ex.PW-
L -,;j-';6/8 He ploduced the accused befoxe Illaqa Judmal Maglsu ate for :
o lobtammg his - physwal custody on 09 02. 2023 Vlde his apphcatlon .
- ExPW-6/9. Accused Zahid Ullah was arrested on the next day. He’
- was also:p;‘QdLlced';'fOI"dbfaining.hi_s»physlical ctlsto:dy_vi'de applicatio'n'A
-~ Exl.P'W-6}lQ, He was sefit to judicial lock-up,
1LI. ._PW-O7‘is the state'luent_ of Wajid Ullah s/o _Khan Saeed, R/O Chappar
. ‘Mishti. He: repeated the whole story as alleged in the FIR. All the
' “.:_._A_- PWS’ Were cfoes_gexaluined-_-by the counsel for the accueed.at length.
| 12 -PW;OS'is tllqe‘state'meutl of al l.eg-g,ed eye-w.iltness N001} Ullah. He stated
that he was present with the complainant at the place of occurrence.

- “Accused ZahiijdﬁUl'_lah,, Bakhtiar Akbar, A]t_af Khan.and Asad Ullah -

/. came there at.14:00 hrs duly armed with weapon. They threatened
il\them and as <ed f01 stOppmg the construction work. On the threats of
g\ the accused they left the spot and went towald their house situated

| at KDA, Kohat On. the way near Chappar MlShtl at.14:30 hrs, they .

3 - were informed that thé above-named accused have-destroyed their

“house by setting the same on fire. On the said information, they
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o rush_ed to'the Sp'O't'E'l:ndl foﬁnd that ‘hal'f piort_i(')h'of the roof of room a'nd_ :
* veranda Was destroyed by éétting the same on fire. Thereafter, they
';.._‘ went to .P.S 'fél*llodgin;g; répor‘t..
13, ':;L‘ea'r‘n'e-d --S'r.PI""‘._:t‘“()f, the state closed his evidence. .'Stai.t'emeht- of the
- -a:ébLtsed.‘lU/S- 342CrPC were récc-),_rde.:dtdn":24,07Lf2'024-"£0'Which the.
accused néither wished to be examinea on. oath nor they opted f.or'-
- producing‘:any'gyideﬁcg in defense..
“i:fzﬁqj."‘*_‘ARG UMENTS
| Learnéd Sr.PP for the stat¢ argued that the acc;used facing trial have -
been pha_rged'dirgc'tllyziﬁ .%[he"i:ep017t"5y:f_}1e éonn?liﬁiurl-am’;_'The accused . B
" have thrgatléne'd_ thg é;)nnplainqnt aﬁd his' éqmpmions by pointing .
gL-ms -altv them. That."s'Sin.after the"occ,urren-c'e“ the complainant was
| | informed that his house has been set on fire by the accused and when
¢l'hle ‘retvurlngd‘ ‘t',o.‘the‘plv_acel ofv occurrence, he foun'd‘ ,t_’hat. half of the
“ veranda andl:hal‘f roof of the roormn of the housé '\;ve'r"é-allready burn't:
There is a strong motive of previous enmity behind the 0c§urrc—:nce
and :tﬁe cirljcilmstant.i'al, evidence as well ‘as the ocu!ar evidence
' pr.oduced‘ ':by ‘th”e ‘pr_ose-ciltic')n fully support the "version of the

prosecution. Therefore, the accused facing trial be convicted as the

(\)\,Qrosecutionr.hav? proved their case beyond any shadow of doubt
o/ \‘against th'e accu'sled faéing trial.

~ On the other ha_nd, counsel for tlje accused argued that neither any |
; -lﬁri’ng_hasbeen 'made nor there is any independent eye-vyitness of the
‘A'iocc":l.ri‘rerjée. The Qdmplaihant Eas hot “disclosed lh‘is source of

. .information "and “has: avoid to produce “the authentic evidence
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| allegedly‘aveilable with him in sljepe of‘his,ph‘one‘,calll‘history alid".
’loral eVidehce 'lofthe‘said informer ahdthué his oaéé is hit by article
- 179(g) of the Qanoon -1~ Shahqdat OldCl 1984. He further argucd that : |
o nothmg incriminating has been recovered from the possessmn ofthe A
- accused facing '_fri'al. He further ergUed that s’omelol‘[~ the accused -
_ ':Ghiaj“g'ed‘ i,ri:j't.he F I R are .-minoré Whi.le' on the other liand, ‘the number
-of persons present 'V\l/-ith“ the complainant We‘x“e" more'than 'the number
- of the accused, then hov? the accused succee‘ded-t() o‘ust iéhem out
R frq_m.their hoti,se‘i)_vh'i lé"‘t‘hevaere‘bei'sy in the Qonsfrpi_e§ion Wor1<. He
| :‘]efayed that al-l:'these'lnakee the case of prosecution douletfel‘ and tllms,
by extending benefit of doubt the ac:cus'ed facing p‘rial may please be .
| | “'ac'q‘uitt-ed. | | | |
B 15 FINDINGS
tis the ease of pre'secution that complainant Wajid Ullah along with
his cousins Noor Ullah MUJahld soﬁs ofRaheem and Nasw s/o Abdul .
' - Wahld were present at Chappal Mlshtl on 16 10. 2022 at 17 00 hrs m:-' '
‘connection with construction of the Western wall of their vacant -
] hoese and at 14:00. hrs accused pémely Zahid .Ullah,‘ Altaf sons of

- " Khyal Akbar, :Bal<l1t.ieii; Akbar s/o Khan Bez and AsadﬂUllah s/o Afzal

Q\l(han came theré duly armed with ‘weapons. They ‘aimed their
, \ weapons at them and asked. for stopping the work and to leave the

““place. At this, the complainant along with his companions left the -

‘;p}aee’ fer't'hei'rxhbus‘e s'itLie‘l‘-ted at KDA, Kohat’.'On their way back, the

£ i" o | ~
< § ,(? complainant was informed by one of his friends telephonically that -
O . ﬂthe accused has put his house on fire. They rushed to the spot and
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‘ A,,_,found that ‘half of the velanda 1001 and haif 100f of the room have

- been buntt by' the a¢cused' ﬁett;i'ng‘ttial.. VThey repoxted tht: matter into

., p-olicer. s.tation-. ‘In,.orderl to prove their stance, tl1§ Corntplainant was

| . duty. boun'd‘.toj llati{e_pl‘odtlceq ,the ;nqbtle data of theﬁ:jnfqrm’er and the‘.' o
. "infoljm‘él‘ m fpejfsoi‘n.'as PW-beiﬁg éyé-Witnéss of ‘the,oc‘cui“i‘_énce butno

such attempt for prodL‘lcing.him as witness before the court is brought

‘on'the oaseﬁle énti thus the m-_o'slt. important witness of the case has

tq,een teft w1thoutany é”trottg‘realson' and thus tlte_ gasé of 'prb'secution

~"comes lund‘ér th"e'alﬁbit.“of Article[lr29ﬂ‘(ig) of the Qénooh-i-SHahadat

"‘Order 1984:;'-Excépt the' informer,‘theré is‘.-' no eye-witness of the

| oé,crttlfl*é11ce'tliét who seen the ac_cu;sed tacing trial While setting the -

- hdtnste, ott 'ﬁl‘e. As ftti‘ as th'efstelitement of the witnesses i.e complainant

| - Wajid Ullah is concerned- he himself is not eye-witness of the

- "“oc-,étu‘ﬁence 'df .-sevt:tir‘]g th’gihbtlseon fire. He stated thatiit.is correct that

"‘hé '-ltets.'not'se"e_'ny.the agé:tlse:d facing trail whlle ‘se'tti-l'il‘g'tl‘)‘é ‘house on

- fire Sintila_rly, PW-08 Noor Ullah has also stated catego'ric-ally that

he has not-.s’e"en- the aéggs‘ed facing trial while committing the offence.

. No weapon has been recovered from the possession of the accused

\|} I&,\facmw trial desplte of then house sealch and arrest by the police.
/ /\\ There is nothmg mcummatmg n shape of direct or circumstantial

evidence to connect the accused facing trial with the commission of

249 ' . L . . . .
PR the offence. The case of prosecution is full of doubts and the benefit
:E: );:? *«J .

R . . ~
< SF of doubt always goes in favour of the accused.
Qs
T m

- @& 16, ltisto assertthat the rule of criminal jurisprudence to give benefit

of"doubt to accused is much more than a mere rule of law. It is a -
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. rule of prqden_bq whlch Cz}n:n:()_t'be,igi}orgd (PL‘.D 1999 Lahore 56)
| 17. -ll‘"_'l"he p;'oseCLitio§i has fa‘iled to substantiate its p;’lée aninst tﬁe
dccz@ec[ : Béyond reasohable -dOL.lth. FailL_lré Of.':pI‘OSGCI‘JtiOn‘. to
* comply ,thejf,‘i%gﬁd_’é;jtféyty "‘p.“rioVisién‘ of -l'aw"‘ f-c?éait'ed{:' doubts - in "
;')ro'sec-u‘t'i'0'.n~ version'an"d; it i's,. ksettle'd ‘pli'inC'iplt‘/ Q‘F'.cfi'mina!;law that
benefit of doubt alwa_y; goes in favor of accused. :
B ] 8 Asmglea’enf havmgC’” eated m thecase of p;osecunonmakes the
accused entitled to benefit of doubt. It is to assort that the rule of -
i I:'jl(::rivm'mial jwfisplfudénzc'el.to give benefil ofdo‘.ubt'ta.acc*‘i_tsed muc./i -
L ~';‘72‘0/""fe than amere;ule of law Itisarule o_f'pm,:idenée :w'hié;"z ca';a;iqt"'
L beignored ‘(‘I:_;LAD'I].9".9“9: L-avho‘t"e 56) (1999 SCMR 1220)
19. Supr'emé -Courr.m-ccizse of Tarig Parvez Vs the State (1995SCMR
| -,:.,. / 3'4.'5) /1a3 Adbse‘rv,‘ed;thdfrfhé-~..conc6]9t of _'beﬁeﬂt of a’éub[ to an -
'dcczlséd person is dee’pArouz‘éd in ou;ﬁ country. For gzvmg him
 benefit of douvbt, it is not necessary that there_ should be many
:A-u.Lc,%'r'cum;tancc'f;s:;i'.cf;aﬁ}.@ig_c\z’buvb.‘ts‘: Ifthere is only ‘c.l.'kc:umStgnce whi‘ch ‘
:;_::cvr'eaz‘e;? reasonab/e doubfm b)"udeht mind about the occuﬁence of .
. the accused, so the same be extended to him not as concession but -
as a matter Ofl‘ig/’lf. |

. In view of the above I heréby acquit the accused facing trial from the

K ‘charges levelled against them by extending benefit of doubt. They

25 are on bail. Their sureties are-discharged from the liability of their.
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bail bonds. Case property if any, be kept intact till the expiry of
. period provided. for t‘he Eevision/appeal. |
21. Case file be consigned to Record room after its completion and
necessary cqmpilation.
Announced o | : wu ‘
25.07.2024 i /Y]
Bakht™Zada

Senior Civil Judge/JM
Orakzai

CERTIFICATE
[t is certified that this judgment consists of 10 pages. Each page
has been dictated, read, corrected and signed by me.

Dated: 25.07.2024

Bakht[Zada
Senior Civil\Judge/JM
Orakzai
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