@ " INTHE COURT OF BAKHT ZADA,

SENIOR CIVIL' JUDGE, ORAKZAT AT BABER MELA

. Civil Suit No. o 81/1 (neem) 2022
.. “Date of Original Instltutlon e +22.08.2022 -

- Date of Restoration: - "~ . 28.06.2023

" Date of Decision: ' 31.05.2024

-Mst Matao Jan D/O Syed Afzal R/O Qoum M'amoiai Tappa
Ado’ Khel Nasar Nawasn TehSl] Upper District Orakzai. :
: ' (Plamnfj)

VERSUS,‘
1. Zaman Khan s/o Gul Haider
2. Muhammad Shahid s/o Zaman Khan
Both -Qoum Mamozai, Tappa Mir. Kalam Khel, Tehsﬂ Uppen

: Dlsmct Orakzan
: (Defemlan 15)

SUIT FOR DECLARATION-CUM-PERPETUAL &
MANDATORY INJUNCTIONS AND POSSESSION

JUDGEMENT:

" 31.05.2024

P‘Iaintiff lMst... Matao Jan D/O Syed Afzal Has
’ -b;ough‘t,'the. insLant ‘su-it' againgt defendants Zaman Khan S/0
‘Gul Haider and Shahid S/O Zaman Khan for declaration-cum-
.:per,p,‘gtua]: &-méndatory inj‘un‘ctio‘ns and.,possgs.s‘;ion to-the effect
' that 'pléiﬁtiff being legél heir | of her father Syed
Afzal(deceased), brother dec‘eallsed Abdul Raheem and mother
».-'decea_se‘d'Msti. ‘Said:ang has b.ecomé theA o,w.nerrof pl'ro'perty," the
details of.whi’ch‘.:is gvive‘n as‘per anhe%ed site plan as uh.‘der;
1. Mir Za(I_a Trasawai:- Property 'mea.s-‘uring. 1 Vz'

Jareb.
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‘a. ToWar(.l'si N.orth:- Landed p'ro'perjty | of Ali
@ ) : | ,b.‘.’Al;bw‘a-rd.s.-,V;Vésf: Lan'déd. prdpérty of Shah Né)ér
: . Nawasi. S ’
e ToWa;i'as South: Landed property of Piawo
| ‘Din l:e"t_c._ B o
- d. T'owa'rds-_ 'E'ast: L'-a‘nded'll prope;rty. of Sérw’ar
Khan, o |
o 2 P‘r.obertﬁy“ Takl:tm .' :s'hd‘[.)e of ‘j.ungle‘ trees
A n)easur_in‘g diwut 04 sz.rleb. |
| a Towal"f:ls"l.\lb't.'tlh:‘Prl.o'f)ér‘t:yi lo'f S‘h-ajr-i.f Khan.
b Towa r'(lis Wes‘t:fProperty of Sarwar Khan.
"“c. T,oAWa.i;l(ig So"utl?'; Property of Rehfnat J‘amal.
o . d 'To‘wAa'r(:ls" E‘ést:' P‘roﬁerty ~§f Kamalai.
3.. ];?rop-er;y: namely Al‘;Wach(‘("’ Kada” ~measuring
labout 02 Jaréb.
' ::é..,Ta‘Vi! rds:.Nérth:jPropQ.rt‘yj'Qf-Zar;gi '.K-han._ |

b. Towards West: Propérty of Rehmat Jamal.

. c TowardslSoQt’h; Prbperty,()f Ali Haider.

X ("o“ d. waaijds EéSti 'P'ro‘pe_:'rt.y of’Zén‘r’rah Khan.
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. “Narayo Kada”.

s }"a._T.oward.s‘ North: Property’of district Khyber

Afridi

b “”l“.o@:.a“i;('ifsiw‘e'stl: 'P_r'o’.pwerty of Razi i(hah.
e Towa‘rd's.,Soutl.lz PrOperfj/:o.f Zam;n. |
S d‘. .-”foWa r(_i.sf._E'z;st‘:‘ Prope4r~ty of Kh"ya:l~ Zada.
. StAa‘r»(l.. S;e.ér.‘a; p;'bpért);' méas?&ﬂ'ﬁg 2% ..Iareb.. '
2 Towards Nort'h_: Property of Khyal Bat Khan.

" -b.. Tows r,d's":W'e‘si:.' Prb;ﬁéfty of:Ali’ Akbar, Jamal.

" Etc.

c. Towalrds'South:. Property of Khyal Zada.
o ili:..nTo‘wa rd..s‘ East ’Pr.oper;.t)‘/ of Js;lh.gr’lgir Gul etc.
. Piroperty n.ame'ly ;‘S’ama'm'ia,r Patay” measuring
. aiyout 02 Jareb. |
a TowardsNorth Pr‘,o'péfti){ of Abdlﬂ Sét.tar.l_
- b, ‘.T‘;wa rds Wes‘t:’n"Vil‘lAag.e "Alllaﬁ D'at; Nawasi.
: ' c lT(_)zw'a rds _Soufh} Prop‘e;‘ty‘ of Zapgi. Khan.
.' d. Elébw-a‘r..t;is Ea;‘.s-t‘: 'ju.ngle -Nakhtar'.- | |

7..Property namely “Zarko Zhawar”:
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" a. Towards North: Property of Gha'zi.'.
-, -. b, Towards West: Pr‘qpe'rty‘,(,)'f Zéhobf Jan.

" ¢. Towards South: Property of Zahoor and Gul

Akbar.- .
- ;.‘d'.‘v"l'-oiwa}'(‘irs.'.E'z'n‘s‘t:? P}ro?ériy’ of Zg‘maﬁ-.:
' 8 .Re'sid‘enti.all house m‘easdriﬁg 62 Kanals.
A Tow;llrds.quth:.PrOperty of Ali Haider.
‘ b. Tow’z‘lr‘(‘i‘s Wﬁés.t: I"rop-er:tyl(V).fZanrna'n.'
e TlOWard‘s‘So'uth::Prgpgrt'y.of‘Khan.

d. Tow;va r‘ds.'Eais't:. ‘l;r;)];')e.rt.y of SarWar Khan.
~.A.pco-rd-ing 'to.'-pl-aihtiff she is owner of the above-
ménltibﬁed prépérty a.h'd: the' d.efén'dar'lts ~have‘ got no ‘ri’ght to
re.st_rain..‘t'he.,‘ plajnti.ff fr.'dm _ppltivatiqﬁ of the same and from |

- '.r'ai.si'ng';‘cdir‘ls‘t'fu.c.t’iQﬁ.o'v.ei{_th'e vsafne’. |
Srhe‘ alleged,tbét the suit property was therwnership
' 1n "posse‘ss‘ion ‘of'he'r father narr{ely_ Syed Afz‘a.l".ahd a.fﬁe.r, his
death,thesamedevolved 'updh theplamtlff,her m'olt’l"ne.r. Mst..
_Slvelli‘dar‘lai(' and her brpther Abdul Raheem. That la-lt.elr. on, her
| brother"Apc_l.ul Rahe:emia"lso died and- his shares in the suit

N per’érty,..dévo.l\'/ed‘u‘pori the pl‘ain:tiff- and her mother. That after
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N .'.'.' L

-’dea‘th_offthe. naothei" of“the: p'l.aintiff, the‘plaintiff-beinlg the only
ile:g_al' heir has become the O\ivner of the su'it propertyj.""fhat the
(.llefend:ants; .havfe'g‘ot 'no concern‘ ;Nith the' suit property‘;
".-ther.e'f_c__)re;_'the’ de‘fendants ;hav'e‘g_ot no righttomeat'rainher from
enjo;r_ing lth'e. pesse'ss_ipn ~of I“thie suit - 'prope'rty_.- That the
.d’efendants | were asked‘ time and‘ again to - tefrain from

' -mterference m the ownership in possessmn of the su1t property,

",but the defendants refused and hence the instant sunt

Defendants were summoned who were placed and

| .proceeded ex- paite on 12 01 2023 and the plamtlff was directed

to subrnit llSt of wntness and to uproduce her ex-parte evidence.

"The plaintiff produced and recorded her ex-parte evidence. My

learned predecessor in office decreed the suit of the plaintiff

' ex-parte as prayed for against the defendants vide his ex-parte

judgment and order dated: 16.03.2023.

That the defendants submitted application for

% '
fﬁ-%%qt;mng as:de ex- paite proceedmgs and decree dated 16. 03 2023

N
p‘”f

T

S‘\g«'hlch was accepted .,on' 28.09.2023 and the " ex-parte

'ﬁ proceedings, judgment and.~d‘ecfee dated: '16.03.2023 were set

‘aside and the.~defendants were directed to submit -written

.'state.ment"'. ,'On‘ '03.~]0.2-023, the deferidantsl sub_mitted “their

written statement wherein, they have raised some legal and
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..factual obJectlons in the llght of Wthh 1ssues were flamed on

- 17.10, 2023,

© The rdéfe'rt'darits-. .'submitted» aoblicatioﬁ' ‘folr amended

written statement which was dismissed vide order dated:

.. 22.01.2024; however, the defendants were. allowed to submit
" better written statement m order to explain th-eir_stance. The
defendants submitted better written statement on 01.02.2024.

" The following issues: Awer_'e framed in the light of divergent

' pleadihg-s'ofthe‘partifcs:' L

.Issues

. Whether the platntlﬁ has got a cause of action?

2. Whether the suit property, the description of which is briefly given. -
'in"th'e'sketch' o:fthe' suit hroper@ ann‘exed.with the plaint and in the
heading of the plaint; devolved. upon the plaintiff .being the sole
legal heir of deceased Syed Afzal, her brother deceased Abdul

| " Raheem. and her mother deceased Mst Sazdana7

. .3.‘ " Whether the defendants have paid f ine of Rs. 80 000/- on account

of firing at masque and they also paid payment on behalf of the
brother of the ,olamttﬁr worth Rs. 100, 000/- on account of the
vzolatton of sanctity of the holy Friday?

: Whether the plalnttﬁ’ has annexed with her. plaznt the details of her
| shares in the suit property. = - »

Whether the pla:nttﬂ is entttled to the decree as prayed for?

. Reltef) ‘

Partles were given opportunlty to produce ev1dence in support of

their respectlve\ claims. The plamtlff produced and recorded the .
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: "statements of fo]lowmg PWs

PW 0] Muhammad Ayub s/o Noor Ha.rder appeared as PW Ol
' He stated that the plamtrff bemg daughter of Syed Afzal is owner of the
@ su1t property That the sult pr operty devolved upon the plamtlff after the
| 'death of her father Syed Afzal her brother Abdul Raheem and her
‘mother Mst. Saidana. His affidavit to the effect,that plaintiff is the sole
' 'lega.l v"hei-r of the_a_bove-named. 'decea"se‘:d as":Ex.Pwtlll.:' He was cross-
| 'er.(amined by the counsel vfo-‘rv-the deffendantsl - “
PW-OZ is the statement of Qmat Shah s/o Abul "Sattar.v He also
: .recorded‘ ,h’is Vatat‘ement in ‘support ‘.c';.f the stance of the ,]alaintiff and stated
i ‘that the ‘plai_ntiff is the-sole’ legal he'ir'rldf her deceased father, brother and |
‘ mother.' | | | |
PW-03 is the statement of Mehraban ‘Khan s/o Mehboob Khan.
He is‘sn‘ecial atterney ferthe- plaintiff. His power of att_orney_is Ex.PW-
3/1. He aleo.exhib:ited the leketeh/map -of‘the suit property mentioned at
Sr. No. 01 to Sr. No. 04 as Ex.-P.WQ/?. and the sketch of the suit property
mentioned at Sr No. 05 to Sr. .I\Io.,OSl_is-'Ex.PW-"f.i'/3'. He was also cross-
. examined o |
v’\é On the other hand, defendant No 02, Muhammad Shahid s/o
aman Khan hrmself and bemg attomey of defendant No. 01 recorded
5 hlS statement as DW-01. He stated-that.father of the plamtlff. was

murdere'd by one Yousaf and Manan in 1984, the revenge of which was
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| 1»taken by his grendfather namely Gul Haider s/o Sarwar Khan at the spot

and due to the sald enmrty, they bore expenses/damages of Rs.

j.;lO 00 000/— That brother of the plamtnff namely Abdu] Raheem opened

o ﬁring in theA mosque due to which he was fined worth Rs. 80,000/- and

: on account of sanctrty of the holy F rlday, he was further ﬁned worth Rs.
| B 100, 000/- whrch was pand by them and in heu of the sald ‘amount, the
plamtrff wlthdrew from the_ whole suit | property in .favol.ur of the
‘"l'defendants. He adn1itted that he is“.re‘ady to surrender the Shari share of
the plaintiff in the suit property .jsu’bject to payment of the damages. His
CNIC 1S Ex.DW-l/'l'andj h.is po\irer of 'attorney is Ex’.D_W- 1/2. He was
| ‘-cross.'-exalnine‘d by the counsel:f(')r"the plaintiff at length.- |
DW-02 is the 'stét_e'rne’nt,: : of Malak Meena Khan who also:

| . "suobort.ed--‘rhe s'tenoe‘ ..o'_f:the' defendant.s:.\He was.aleo cross-er(amined by

) .the eounsel for the pllarntiff eir-ltength.

- After closing of evidence of the parties, arguments of the learned

. counsel for the parties were hear,d_and available record perused.

."* Both’ "these" issues -are- interlinked, hence, taken

_together for discussion.”
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i : It s’ the‘ ca‘se‘.of\:th‘e ..pl'a_int-’iff that her .father namely

" ISyed Afzal 'wa‘s the owner l,nvl':possess;io'n'o‘f the suit property and.

‘after-his death the suit pr0perty devolved upon her mother Mst.

. died and his share in the suit property also devolved. upon the

Sardana Blbl her brother namely Abdul Raheem and ‘the

plamtrff herself That later on her brother Abdul Raheem also

§ "plalntlff and her mother and now after death of her mother Mst.

Saldana Blbl the plamtlff bemg her sole legal he1r is entitled

vfor th,e whole proper_ty and the _defendants have got no right to

4 interfere in the suit property in any .manne‘r. On-the other hand,

‘the d_'efendants al.leged mtheu written etat_ement that father of

- ‘th‘e plaln'tiff was rn-urdered by one Yousaf and Manan in 1984,
the revenge of which was taken by the: grandfather of the
de'fendants‘ narnely ‘Gul 'H‘a'jd'e"r,_at the spot and 'du‘.e%t'o the said

' ‘murder; the defendants bore'expenees Worth.Rs. 10,00,000/-. It

is also: alleged that ‘brother of the.plaintiff namely Abdul

- Raheem made flrmg at the MaSjld on Frlday and he was fined

. '.‘worth‘Rs 100,000/~ on the ground ‘of making firing. That he

v

0“‘/‘/‘2;‘15@3;% further fined Rs. 80 000/- for vrolatmg the sanctity of the |
'%}/\-i:é@holy Fnday That all the sald fmes were pald by the defendants
/‘:g,‘"\;@@ on- behalf of the famrly of the plamtlff and the plamtlff.
(oﬂi;}y " withdrew from ownershlp of the suit property in favour of the
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defendants in lieu of the pajnnent of the above-mentioned

amioﬁﬁt‘sv..-‘ The»défeﬁddn,tS 'hq\?e ~categorically- stated in their
. written statément that they are ready .to return the suit property

C 10 ithe plaintiff subject to'pa)'zmérit'o.f the above-mentioned

amount.
Durlng the _",(';0,'urse of é.‘v:idence,' -th'e 4plaintiff
| "‘pro'd“uc’:gzdliv o_r%é' l\,/.[u.;t'lam.mad"-Ay‘ub as Pv_W-OI jwhé repeéted the
_same'story as{allleged 'in-‘ the plaint. He has su'bmitted affidavit
- ,‘t(‘l)vv-this_‘_'ef“fgect y\.{hich. is alrgédx available-on the case file as
ExPW-l/l P:\N;=O_2; Urrvl"e'lt;f-ghéih"'al-éq .i;éﬁez;‘ted t.he.'san.le' story
" “and stated that after deafh of féthef, brother and mother of the
~ plaintiff, - the plamtlff i‘?‘? ‘become -.sol_,e'- oWncl'__Qf_ the suit
p‘ropér‘ty éﬁd ‘@hé defenc‘Ia'ntus'.'havé got no g:.oncern with the same.
PW-03, Mehraban Khan also supported the stance of the
E ~_ plai'nti‘ff.':l",he ‘s’.t'clltcm'ents"o”f all the P-Ws:_femai:ned‘ intact, during
‘ .cro‘s's-é‘xa‘rﬁirfatioﬁ'. The c-le"fé'n‘.d.ants al.'so- adm’ittedvthe'stanc'e of
5 thé plaintiff ‘b'y‘ .s..t:ating that th'ey.' are re_édy t-o. surrender the

v Possession of the suit property in favour of the plaintiff subject

fter -t:al'<in"g 'revenge of thé- murder of the. father of the plaintiff.
.{-55,‘5' and payment of fines worth Rs. 100,000/- and Rs. 80,000/-

(,gv{f: ‘ 'l’respeCti'vgl'y p_aidfby thé giefe_nd‘ar‘;ts on account of making firing
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' V‘c;{t. the mosque and violating the sanctity of the holy Friday by

""th‘e‘ brother of the plaintiff. The defendants have not claimed
" any .right over the suit property rather they demanded the return
. .of the ,.,abbve-"rﬂehtjoned‘:érjn_‘pu.ﬁt‘ from the plaintiff..fN_cl)'w 't‘hle

| defenaanis were duty bound:to have"prbyéd the payment of the

above-mentioned amount by produci-ng evidence in this respect.
The defendants have neither produced any’ evidence in respect
of the payment of the alleged amount by them, nor they have

produced any evidence to ihe'effecAt that the pléintiff has

- withdrew from the ownership of the suit property in favour of

-the defendants.

'Du‘r"ing‘evidence, Muhammad Shahid appeared as

DW-01 who also admitted that the suit property was the

: ,. ownership of Syed.Afzal, predecessor.of the plaintiff. It is

n'oWhe‘re' denied by the defendants that plaintiff is not the sole

living legal heir of her f_at'hef Syed_Afza!, her bro_t.her deceased

. Abdul Raheem and her mother deceased Mst. Saidana. DW-02,

‘Malak Mina Khan also ca'tcgorica'll'y_ad\mitted during his cross-

examination that plaintiff .is the daughter of deceased Syed

Afzal and deceased Mist. Saidana and sister of deceased Abdul
SRaheem. Accdrdirig to 'tlﬁe,'.law of inheritance aftef' death of

Syed Afzal (father of the plaintiff) his property devolved upon
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his livin'g‘legal ‘heirs i.e widow (mother of the plaihtift’), son -

(brother of the plamtlff) and daughter (laintiff herself). That -

-'.after death of Abdul Raheem his share in the suit property

.devo'lved upon-his mother Mst. Saidana Bibi and the plaintiff

'. (his sister Mst. Matao Jan). That after death of Mst. Saidana

. 'B,ibi,' the;ﬁ‘plaihtiff bein.g' her"sole_.legal "heir'ibeeame the sole

owner. of - the suit pro‘p_e’r'ty. The plaintiff has mientioned the -

details of the suit property in the site plan annexed with the

~ plaint as Ex.PW-3/2 and she has become the sole owner of the

suit preherty after death of her father, br'other_and mother. Issue

"No. 02 is decided in positive while issue No. 04 is also decided
.'; 1n fa\{ouri of the pl,aintiff?ece,'ordingl'y.

‘Issue No. 03:

It is alleged in the written statement that'in 1984,

father of the pletintiff wes murdered by one Yousaf and Manan,

_the reveh'ge of 'wh-.ich wet,s .'tal‘(e.n by one G»ul Haider and Sarwar
~';,‘-Kh'ah at Ithe'seet and.that due to the sai‘d‘en.mity,' the defendants
ha\;e suffered 1o_ss-of'Rs. 10 lacs. It is also alleged that Abdul
- | Abdul Raheem brother of the plamttff made fmng at MaS_]ld on
the day of Juma due to Wthh 02 persons got mJured and fine of

N QVQ$\®I8O 000/- was imposed upon him aeeordmg to tribal

(‘1\2'5 ~ ;S?JStOlﬂS which was patd by the defendants The in laws of the
L6 Q) . : :
T A
&L
S N .
: ‘oq,%t- . :
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" plaintiff fefused to face the enmity of the plaintiff’s family and -

. the pla‘inti‘ff'withdrew from' the éwriershi_p of the suit property

" in faybur of the defendants.. That later on the. plaintiff

deméndgd the-ownership ‘and .possession of the suit property

~ back frOm“tije.def'endants due to which c‘ontrov"ei*S))‘arose and
‘several . jirgas took place befween the plaintiff ‘and the
~-defendants wherein the plaintiff and her family weré declared

" to be. on;‘wro_.ng-.' ‘

- During the course of evidence, the defendants have

not produced any jirgé member who could state that the family

.of the plaintiff Has 'Withd_raWh'.fro'mA the property in favour of

the defendants. There is no evidence on the whole case file to

show that the defendants. have paid any -fine on behalf of the

© ~family of -the plaintiff. DW-02 Malak Mina ‘Khan has not

14

-

| uttered a‘single word about tiﬁe fine and damages allegedly paid

by the defendants. The stance of defendants regarding‘ payment

of -fine on behalf of the family of the defendants and

‘ Withdrawal'from the ownership from the suit proﬁerty by the -

plaintiff, finds no support from the evidence produced by them;

wQ
W
AL

-
A

9
3

NS

35
N
S

~ therefore, the -same 'is not proved on récord: issue no. 03 is

decided in negative. .
$o -
)
SA

[N
o
0

S

@

> | , -
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‘Issue No. 01 & 05:

",:Bot'~h"‘these» i's"su,es “are interlinked, hence, taken

L ,'-fd,geih'er-fo_r‘.diséuss_ic}r_),.l” :

As per my detailed discussion.over-issues no. 02 &

o .04, the p_laintiff succeed_e_d to prove that .she is the only living

@ | :le;gél '}ileir- of :c‘lecéas‘ed_:tsnye;l .—Afzél,i,;‘\_‘.bdtil‘l: AI..{.;ah‘efe'm» and Mst. "
o S‘e;ida-naa;.i This’:fact' is alsé admAitted by D.W-62 'durin'g“his Cross-
e "exan;linatiqn. Therefore, the plaintiff'has got a cause of action
and shels éﬁtit-lgd t.o'.'t.ih-g ~‘dgéree és pfayed for. ‘Bbth. theses

issues are decided in positive in favour-of the plainitff.

. RELIEF:

As sequel to my above issue-wise findings, the

| plainltif-f _proved through_'éogent and -confidence inspiring

evi.deﬁce- that she is thcv daughtér of deceased Syed Afzal and

o ‘Ms‘t. Saidana 'Bibi and si'stertof.deceased Abdul Réh_eem and is
* entitled to the Q'wrie",rshi'p.of;tlﬁei:-'SVUitl property after death of her
~father, brother and mother. Decree to the extent of shari share

in favour of the plaintiff is hereby granted.

Case file be consigned to the record room after it

‘necessary completion and compilation. s -
. “.Annouhced ) ' . I Lo : (Bakht Zada)
(31.05.2024 o L ./ Senior Civil Judge,

rakzai (at Baber Mela) |
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CERTIFICATE

, Certiﬁed that th‘is judgment of mine consists of fifteen

(15) pages each has been checked corrected where necessary and

.%41}1

‘(Bakht Zada)
‘Senior Civil Judge,
Orakzai at (Baber Mela)

sngned by me.’

@_ h
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