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- IN THE COURT OF BAKHT ZADA
‘SENIOR CIVIL JUDGE, ORAKZAI AT BABER MELA

tam

Civil Suit No. ' 02/01 Neem OF 2023.
; o Date.ofOrig.i‘ﬁal Insfitutioh: N 29.05.2019.
| I ;Daté ofTEa:isferIn; o . 03.01.2023.
| . DateofRemandln - 18122023,

Date of Decision: .l C 29.04.2024.

Muhammad Saeed S/O Ajradin R/O Qaum Shezkhan Tappa Umarzai,
. Tehsil Centrdil, thlage Lak Kanray, District Orakzai

e e s R R s (Plaintiff)
VERSUS . .
Khan Zadm S$/0 Raza Din R/O Qaum Mamozaz Tappa Ado Khel,

Tehsil Upper, Disirict Orakzaz : o S
cesersenentssersearaTInasessesesseesissesIsesasessaserssuaseansIanS SasUISLRLOSIOSSOROSE (Defemlant)

, SU]T FOR DECLARATION-CUM-PERPETUAL AND
- | MANDATORY INJUNCTION

JUDGEMENT:
23.04.2024

1. Plaintiff Muhammad Saeed-S/O Ajra Din has brought the instant
suit égainst 'defendaﬁts Khan Zadin S/0O -Ra'za Di‘n'for declaration,
possession -curﬁ-.pelrpetua‘ll. and mand‘atory'inj'unctions. He alleged in his
‘ameered p!aiﬁt that. defeﬁdaint_ is his cousin. That the plaintiff is
ancestral owner in possgs.s‘i.on of the suit property consisted of three
_. 'fllelcTS' situétéd at ..:li\l}iiah'_'i(hel. Tarra,-‘Te.hs‘i.l-"Central Orakzai and the

defendant has got no concern with the same. The description of the suit

a) Towards east—field of Rashid Khan.
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b) Téwards wé;t—ﬁelds of Alam Jan.
- .c) ;Towa(‘ds. Nbrth——ﬁel;is of Khan Zadin.
| d) | T5War'd$‘ Séuth;ﬁeld~ofA gha Jan
2. Field in the name of Rahman Mula measuring about 10 marlas
| : -~ a) Towa.rdq__least—proper_t)}.'of Ra‘hmdn -Mul‘d.. f
: b) | féwbrc;s' ‘f'a;rt:h—':property of thrhéh Mula.
¢c). T oWards;oé:th—_%arqpékty of Rahman Mul;a. :
d) 'T;)v;za;cés"west;house-of R;zhmén Mula. - |

3. Seray Patay: measuring about 22 marlas

) Towards eésx;ﬁézd of Abdullah
b) Towards west—field of Khan‘ Zadin (defendant) and
.. Noor Zadlf'?. L | |
| c) 1'T;§_yqdrd.s:'jnor?hf-Lak Tarra
d) Towards south—hou's'e of Abdullah
2. That out.of the whole suit-p'roper"cy-, one field m tﬁe name of Kohi
Patay was ;giVen to the gr"e;t grandmotherv of th’e.plaintif;f by Jahanzeb
Kh’ém S/O Awal Jan in ‘hér life time and the same was distributed
between ’the predecessors- of the parties, out of whi'ch one share was
gi'ven_g tF’f thgé ‘prédgd;(.éssqi‘.s’.b.t“ plaintiff, the secon.d was given to the
predecessor of the. defendépt'énd.the .thir:d was given to one I;ioor Zadin.
The said shares are still in the ownership of the parties and Noor Zadin
while. '.thé. o_ther: tva lﬁélds{ devolved' ‘upon the plainfiff from his
predecessor. That the su.it pi*operty was given to one Yar Jan by the
fathef Qf the plaintiff in the year 198] on “]jafa” and he used to receive

“[jara”. That in the year 1998," the plaintiff took back the possession of
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the suit property frorn Yar Jan and. gave it to the-defendan’t,. who is close
relative .and coustn of the: p-]ainti.ff. ‘"t"hat‘possession of the suit property
remained with the defendant till the year 2017 and the plaintiff used to
rece'ive “Ijara;’ in éhape of crop. That the plaintiff took back the vs'uit |
property frorn the defendant and the same was given to-one Khalil Khan
S/O Rahman Mula, but the defendant later on claimed to be the owner of
- the SUlt property That several Jirgas took place between the parties in
| _respect of the sunt property wrth the defendant and one Zara Dm That a
Jirga took place on 01.1,(‘).2017 wherein the previous Jirga proceedings
dated 21.07.2017 are also mentioned. According to}the said Jirga, the
defendant wi_thdrawn’frorn his claim and -decision in‘fa\"/(')ur of plaintiff
was made. That later on the defendant refused to accept the decision of
Jirga and another official Jirga was convened, wherein the defendant
‘along\yith Noor ‘Z‘a"dji_n' pa‘rticipated.. T_he. plaintitf ‘'was bound down to
take oath on Quran, bUt'bIoor_ Zadin 'defendant again accepted the
ownership of plaintiff and refused to take oath in front of the Jirga. That
another Jirga betwe}en the parties took p‘lace on23.11.2018, according to
vyhich ljara .for the’ year 2018' was waived off in favour of the defendant
and again the Jirga was decided in favour of the plaintiff. The Jirga
de01510n was attested by Tehsﬂdar and 31gned by the defendant, but
Zwhen ‘the plamtlff went to cultlvate the sult property or. giving the same
on ljara, the defendant restrained h1m and rejected the decision of the

~ Jirga. That defendant is an adamant and cruel person who is not

admitting the ‘ofﬂcial.'Ji‘rgas' and now he is cultiyating the inherited

property of the plaintiff and presuming himself to be the owner in
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possessmn of the same I—Ie prayed for decree as prayed for in favour of

| ‘fthe pla1nt1 ff

3.

Amended wrltten statement submrtted and m view of the

divergent pleadings- of” the partres,‘_my learned, .pred'ecessor in. office

* framed the following issues on 31.01.2023.

‘Amended Issues

1

2.

3.

A Whether the plazntzﬁ’ has got cause of actzon7

Whether the plaznttff is estopped to sue?

- Whether the suzt of the platntzjf is zncompetent in its Dresent form .
. due to non- ]oma’er of the necessary partzes7

- Whether plazntz]f is the owner of the suit property but the same

was given on ljara to one Yar Jan S/0 Sahib Jan by the father of

| the plazntsz in the Yyear 1 981 but the same was retrteved back in

‘the year 1 998 ﬁom the satd person and was gzven 10 the defendant

" on ]jara who had been cultzvatzng the same till the year 2017 and

later on, the same was retrieved and was given on ljara to one

| _Khalzl S/O Rehman Mula?
‘ Whether the Koht Patay {part of the dzsputed property) was given

to the great grandmother of the partzes i.e, the wife of one-Saif U
Din by one Jahanzeb Khan S/O Awal Jan in charzty which was
later on partitioned between the partzes in which both the parties

and one Noor Zadin got equal shares?

: Whether the _sttitproperty is the ancestral property.of the defendant
- and the plaintiff hosnothing to do with the same?

7. Whether plaintiff is entitled to the decree as prayed for?
Q\;%v Reltef? - .-
¢ Before the submlssmn of the amended pleadlngs and frammg of

:@' 6‘ ‘.'\”.l?- amended 1ssues the plalntxff has already produced and recorded the

C g ® statements of followmg PWs on the orlgmal issues and in view of the

O

original pleadings.
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4 | PW-01 Umar. Gul S/O Eld Akbarv He along wrth .one Fazal
Mahk were appomted as Jlrga members by Political Tehsnldar One
Jarnil, B‘adshah and Islam Khan were -appointed as Jirga members for
Khan Zadin Whil'e Firdoa‘ and -Karr'li'l. Shah i&eré a.ppointed' as Jirga
_ mernbera_for the plaintiff'Muhammad Saeed. He along wi.th other Jirga
members have signed Iqrar Nama dated 21.07.2017 which is Ex. PW-
1/1 whlle the demsnon oerrga is Ex PW-1/2.

'S, PW—02 Record Keeper ‘of Assistant Commnssnoner, Orakzai.
He brought the reoord of Jirga convened by Tehsildar Central Orakzali,
the record of which is Ex. PW-2/1 consisted o't; 15 pages. -

6. PW-03: Khan Zeh Clv_ul.S‘/Ol Amir Jan, R/O Sheikhan, Tehsil
Central AOr'akzai.A He was the Jirga Mernber in respect of the dispute
between the. parties. His ‘CNIC rs Ex. PW-3/ 1. He was cross examined
by the counsel for the defendant at length

7. PW-04 Jahanzeb Khan. He stated that great grandmother of the
parties was sister of his predecessor and her property was distributed
‘between the .partiesi and'th‘e share. of the plaintiff was also in possession
~ of the deftendant.sv.v He tva's.also cross exatnined by. the counsel for the
defendant.

. Later on;, after submnssnon of amended pleadlngs and framing of

seen deed dated 23.011.2018 which correctly bears his signatures and
the Jirga decis,io_n'w'as made in favour of the 'plaint-iff. His :CN'I'C‘ is Ex.

PW-1/1.
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9. PW-02: Saifur Khan S/O Nawab Khan. He stated that he is

marginal witness to the }de’cision dated 23.11.2018 and the same

“correctly bears his -'signétures. His CNIC is Ex. PW-2/1.

10. PW-03: Khalil S/O Abdur Rehman aged about 34/35 years. He

stated that there was dispute onthe suit property which was decided

‘:thro'ugh'J‘ir'ga in'thé year 2().1,8' and the suit property was given to him by

-'S,ae'ed on Ijaré. The am,oqrit“ of Ijara was not yét de'cided‘ whén he went to
the defendant and stated that piaintiff has given him seven fields on
[jara, on \yhich thg_ defendant stated'to.cqltivate only fpur fields. Later
onﬂ,vhe sur'rendére'd all tﬁé ~ﬁélds. He‘ was cross examined by the counsel

for the defendant..

4 'IAl.' ' PWf04.°,.I_(tl:k1nzéb thn S$/0 Awal Jan. He stgited that his grand

father. gii/eaway' one field to’ his cousin, who-is grand mother of the
paﬁigs. The said ﬁ-elleas lAate.r' on divided intovthree sHafes i.e., one
share for Saeed, Khan Zadin and Noor Zadin each. He stated that Khan
Zadin has now usurp the :sﬁare gif.p!aintiff also._ He was cross examined
by the counsel for the defendant at length.

12.  PW-05: Noor Zadin S/O Noora Din R/O Tappa Umarzai,

Central Orakzai. He stated that the parties are his first cousins. That his

' property was distributed by one Siraj Ud Din, who kept one share for
& . ! , .

(4

Jirga decision dated 01'.1'0.2()‘ 17 on which he verified his signatures. He
stated that the sui(broperty is the ownership of-the pléintiff. Copy of his
CNIC is Ex. PW-5/1. He was cross examined by the counsel for the

defendant at léngth.
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PW-06 Unmar Gul s/o Eid Akbar '}'te'-w'as‘ane ‘of the Jirga
mentber in respect of the de01s1on dated July 2018 whrch 1s correctly
51gned by hrm - o | "

- “ 14 PW-07 Plamttff Muhammad Saeed S/O Ajra Dm He repeated "
| ~vthe‘.whole story as alleged 1n the plamt He stated that Jirgas are belng
convened wrth the defendant from the year 2017 Jrrga decision dated

01 lO 2017 is Ex PW 7/l Second Jlrga dated Ol 01 2018 wh1ch proved

:' 'unsuccessful however decrslon was made in favour of plamtrff v1de'
'rwr1tten decrsron Ex. PW—7/3 Another Jlrga took place in July 2018,

y whereln ‘the. defendant refused to. take oath Jlrga de01s1on took place

- V1de Ex PW-7/4 Complamt was made before the Add1t1onal Polltlcal

' ‘Agent Orakza1 on whrch a J 1rga was constituted and Jirga decision was
made on 23.11. 2018 wh1ch is Ex PW 7/5 He prayed 1 that decree may be

.g.r.anted 1nh1s;,fav_our.":,_.‘Hrs stater_nent’ was subjected to lengthy. Cross”

"'eXa‘minati‘on by:‘t-lre counselforthe fde"fe'n‘dant,_‘j . |

On the other hand, thevdefendant in order to counter the claim of

 the plarntrff produced the followmg DWs |
)15 DW-01 Khan Zadm He 18 defendant hlmself He stated that the

suit property' consrsted of threer fields Wthl‘l is h1s ancestral property and

3 is commg owner in possessron since hrs forefathers and the plaintiff
‘) A : ~

ﬁas got no concern wrth the same He was thoroughly Cross exammed by

i w .

0 ~o _
- D Q B
6'\21.\;’ the counsel 'for th’e plaintiff. a
(OO@ 16. DW-02: Muhaminrrd Zareen S/0 Khoban. He also supported the

‘ ‘~-stancevo'_fjthe' .defendant and stated that the defendant has been cdrning as

owner in possession of the suit property since his forefathers.

- - -M.irhamhia_rl,Saéet’l,t{s.l(.lr‘a'l? Z_(irliit-‘ . Cuse No. 02/01 Neem 0f 2023
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17. DW-03 Rasool Rehm(m S/O Sher Zadm He stated that the suit

lproperty belongs to the defendant and hé has never.seen anyone

,:claimmg to be the owner ofthe suit’ ploperty His CNlC is Ex DW 3/1

 After closmg of evndence of the parties my learned predecessor n

| ofﬁce v1de hlS order and Judgement dated 25.05.2023 decreed the suit in

5 favour of the plaintiff The defendant being aggrleved from the said -

Judgement and or der preferred C1v1I Appeal No. 14/13 0f 2023 instituted

on.OS 07. 2023 which was decided by the Hon’ble District & Sessions

Judge Orakzai v1de his Judgement and order dated 13 12 2023

remanded the case file back to this court with the direction to record the

statement of ‘one Yar. Jan and thereafter, to re-write the judgement a-
'fresh
After receivmg the remand order Yar Jan S/O Sahrb Jan aged

. about 70/71 years was summoned and his statement was recorded as

. -RPW OL. The. gist of his statement is as under

18. - RPW-OI Yar Jan S/O Sa/ub Jan He stated that father of the

b’lamtnff Muhammad _Saeed, hls.m,other Msti Taliba, uncle Taj Din and
his wife Mst Papina has given him four fields on share for cultivation.
Hsstated that he used to. keep half of the crop for himself and give the
&re'ﬁ‘tammg half to the above mentloned people That the suit property

remamed with him for seventeen years where after, mother -of the

over the .possession w_here _after_,-he,handed over _th_e.. possession of the

suit property to them.

19. After closing. of evidence of the parties, arguments of the learned
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counsel for the parties _yveie heard and available record perused.

My Issue wise findings are as under: -

ISSUE NO. 2:

20.  The b.urd.en',o'f proving th{s issue lies at thé shoulders of the
defend_:;:mt, .bﬁt neither any ev'ide:nce is.prc;clluced nor the séme is pressed
during the course of argu;ﬁénts. Issue is decided in negative.

ISSUE NO. 3: .

21. The defenciant éllegéd in his written statement that t'he suit of the

“plaintiff is incompetent. in its present form' due to non-joinder of the
necessary parties, but the defenaént :fail.ed to brove_apy non-joinder of
"necessary partie's; ‘Issu“e is'-jg'l'ecid'ed in négative.

ISSUES'NO. 4,5 & 6:

Both these issues are linked hence taken together for discussion.
122, Tt.s the case oﬁ'thgvpléi_nt'if'f_thgt ,th‘e' suit propeity, the description
of \.Jvhich is briefly mehti‘.o.'ﬁed. in th‘<.3-'he‘:ad'ing of th‘f; amended p'lairit, is
the ancestral ownership in possession of the plaintiff which was given by
his father to one Yar Jan S/O Sahlb Jan on IJara in the year, 1981. That |
the plaintiff retrleved the possessmn of the suit property from the said

Yar Jan in the year 1998 and the same waS' given to the defendant on

-

defendant and the suit property was given on ljara to one Khalil S/O
Rahman Mula. That the defendant later on claimed the suit property to
- be “his 'Q.v'vne'r_s'hip and “in thj‘s;,respéc,t ‘several Jirgas ‘were convened

between the partiés. That all the Jirgas were decided in favour of the

- Muhanuriad Saced vs Khan Zadin © Case No. 02/01 Neemn of 2023



l 83 Pagé 10 of 14
plaintiff, but'still the d‘eféhdant asserting himself to be the owner of the .
suit property and denying the ownefship of the plaintiff.

23. 'The plaintiff ;')rc')du;:e.d one .Sawab.Gul and Saifur Khan as PW-01
A’ancAi PW-02 réspe;:tiAv'ely és the members of Jirga dated 23.:1 1.2018. They
verified their signatures on the Jirga decision. Haji Umar Gul S/O Eid
" Akbar ‘ha's recorded h.iS'Sfate.me.nt'_ as PW-01 before the submiss,ion. of
amended'plaint.. He cg’itegorically stated in his examination iﬁ chief that a
Jirga was convened at the l.dire(.:ti.on of Political Tehsildar wherein one
Jamil Badshah and Is'la.m‘. Khan were J irgé .mcmbers from the
»défendant”s_sidé, while Firdos and Kamil Shah were Jirga members for
the plain.tiff. The original decision of Jirga dated 01 .01.2018 is available
on FheAca.se ﬁle_,and has been signed by PW-01, Haji Umar Gul being
.J'irga me'ml;er for 'Pblli_ticall:Tehsildér/Pplitical Administration. The Jirga
“decision is Ex.'PW'-'l/2 wﬁérein it has been categorically mentioned that
defendant will produce witnesses. in support of his claim and in case of
failure, he will behbound..tgﬁprodij,c':e ﬁ've' persons for taking oath on
Quran. It is also:.méntione;i in the said Jirga decisio.n that five persons
includibg the plgiqtiff will also take oath on Quran-in respect of the
disputed prOperty,; but later onone Noor Zadin S/O Noora Din withdrew
\; 'ébf;om hi;'c]éiln ‘e’l_r_‘ld t!}e‘.dglfénda_nt. Kh.arli .Zadin._.faile'd fo Féke Qath and thus
& the Jirga was decided in favour of the plaintiff. Although only one

- witness namely Umar Gul has appeared before the court in support of

“the _jirga' 'decision ~dated. 01.01.2018, but his statemen‘t."‘has remained
unrebutted during the cross examination. PW-01, Umar Gul who later on

again recorded his statement as PW-06 after amendment in plaint, is also
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witness of Tirga ,cie'(;is'i.of;/I_cirar Nama dated 21.07.2017 which is Ex. PW-
7/1 and J irga: de-cision &éte& '0'1.1-0‘.'20‘1 7 Ex. fW:7/2. Both the said Jirgas
were also concluded in ,favour of the piaintiff, but during his cross
e’xamjriatioﬁ nothing contradigtoyy has been brought on record. PW¢O3,
Khénzéb. Gul S/O Arh'ee'r Ja.n,'PW-Ol ‘Sawab Gul, (recorded after
amended plaint), and ‘P.W-Og Siafur Khan, are Jirga members of Jirga
dated.'23.1-‘1.20]'8‘.‘ Accor;iing. to which the plaintiff has waived off his
right. of Ijafa in fé_voqr of thé defendant énd the"disputed property was
releésec'i. in favoﬁr of the' f)lai'intliff.‘ The stétélﬁent of - marginal
witnesses/Jirga members of Jirga dated 23.11.2018 namely Sawab Gul
recb‘r‘de‘;d_,as‘_ P\'N‘-'Ol,'.KhaAnz;‘eb vGul. S{_O' Ameer Jan record‘e,d ‘as PW-03
and Siafur K‘han‘ recolrdedAas PW-02 have re;,mained intact tiuring Cross-
examination on material points and there i's no gmbiguity regarding their
' p,rese;nc'e ’in Jlirg:a: -_é_i‘a‘te'd 2311201 8. Thé)ii have put .thei_fr"s,'ighatures on the
J irgé decision déted: 2‘3.1,1‘.2018‘ as Jirga members. PW-04 Jahanzeb s/o
Awal Jan confirmed that one field was given by his grandfather to the
grandfather of the parties which waé distributed by them in equal shares.
Most importantly PW-03 Khalii s/o Ai)dur Rehman. also confirmed the
stance of the plaintiff regérding ljara in his favohr by the plaintiff. His
statement on the.‘point of getting the suit property on Ijara from the
- plaintiff ih.th‘e yea;r_.ZO 18 has r,erpa'i'n_t‘ad intact.

24. Later on, after remand the statement of one Yar Jan s/o Sahib Jan

aged about 70/71 years'was recorded as RPW-01 who also confirmed
. the stance.of the blaintiff,and stated that the suit prbperty has remained

with him on “Batai” for 17 years and he vacated the same at the demand

. Muhammad Saeed vs Khan Zadin  Case No. 02/01 Neem of 2023
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a of the plamtrff and hlS mother He conﬁrmed the factum of handmg over

o possessron of the SLllt property to the plalntlff

S 2'5;.11“': On the other hand the defendant recorded h1s own statement as.,"-

'DW 01 He admrtted durmg Cross- exammatron that the grandfathers of

“ the partres were brother mter-se and the sult prOperty devolved upon the |
- H-partles m 1nher1tance and the Jlrgas were conducted by the people -
- between them regardmg property 31tuated at Lakh Kanrr He admltted

" that Jlrga was conducted by one Firdos Ha_|l Jamil Badshah Islam -

| . “'.'ABadshah and Umar Gul Thrs admlssron of the defendant has also

:conﬁrmed both the Jlrga d601SIOI‘IS dated 21 07 2017 Ex PW—7/ 1 and
A‘ Jirga dated O1. 10 2017 Ex PW 7/2" which both clearly bears the
B 51gnatures of ab.ove_-ment_ron‘ed' Ji 1rga ‘me‘mbers.. |

._ 25;_—;.:_ The crux of the above discussion is .tha't | almost all jirgas have
.been‘:decided in‘ fa_vo:ur ‘of .the"plaintiff in respect of the suit property. The
state'ment of Yar"'Jan"lrec:ord'ed at the directiOn‘of the Hon’ble"District :
o Judge Orakzal v1de h1s remand order dated 13 12 2023 also confirmed
“that Yar Jan was in . possess1on of the su1t property t1]l 1998 and after
‘retr,revmgthe possessron,“ of 'the- suit property by the p’lamtlff and the
“sameé was-rgivenl to the'de_fendant on Ijara, ‘who had been cultivating the
' saine ..{it-r?‘;thé year201 7 and after reirieving thie jp“qs‘séésifo~ﬁ"‘- from the.

efendant, the suit property was given to one Khalil ,S/O Rehman Mula
of partltron between the partles because 1t has been done in the lifetime

of the great grandfathers of the parties and he has no knowledge that

whrch one of the prOperty was-handed over to’the plamtlff at that time.

. Muhammad Saced vs Khan'Zadin ~ Case No. 02/01 Neem of 2023



@ _@83”}'( @ Page 13 of 14

- The defendant also admltted that the suit property was given to one

'Khalnl S/0 Rehman Mula but he restramed hlm from cultlvatmg aIl the

fields. It is also admitted by the defendant that the Jirga bound down

both‘thefpérties to, pj'odttce five p,ersori's eaeh,for'.takin‘g oath on Quran,

but the defertdant failed to do so, meaning thereby that the defendant

-admitted that Jirgas were conducted between the parties in respect of the

suit property. Issues No. 4&5 are decided in' positive while issue No. 6

*is decided in negative accordingly." -

ISSUES NO. 1 & 7:

Both these issues are linked with each other, hence decided

‘together, -

27. 'As pér my detailed diécussioﬁ over issues No. 4,5 &' 6, the

plaintiff is the owneér of the suit property, therefore, he has got a cause of

. action and is entitled to'the decree as prayed for. Tssues No. 1 & 7 are

~ decided in poéitive.. |

RELIEF:

28.  As sequel' to m.y',a'bo’ve issue-wise findings, the plaintiff' proved

his case thrdugh c_dger‘tt-iapd jcortﬁdence 'insp'iring evidence, therefore,
preliminary" decree is hereby granted in favour.of blairitiff as prayed for.

No order as to cost.

29, Case_ﬁle‘bé eensigned to the record room ‘after its completion and

compilation.

. ‘/' "1’\\ -
Announced | AV
29.04.2024 IR | /  (Bakht Zada)

Senior Civil Judge,
Orakzai at Baber Mela
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CERTIFICATE

Certified that this 'judg'e'ment of mine consists of fourteen (14)
' pages, each has b@én';chéc.kéd, corrected where ﬁeces’séﬁy and signed by

me. ’

. Ve q.'l/\"
A

ABakht Zada)

‘Senior Civil Judge,

Orakzai at Baber Mela
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