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IN THE COURT OF BAKHT ZADA SENIOR CIVIL J UDGE/JM

DISTRICT ORAKZAI
~CaseN6.........0 e e 27002 OF 2023,
Date ofInstltutlon. e 04.12.2023.

- Date of Decision.................. :...:,.7...:....30 0s. 2024

_ State through - A
Zubmr Alzmad S/O Ayub Kh(m R/O Ah Khel Vzllage Ghonday,

Upper Orakzaz

«.Complainant

v VERSES

.Mehboob Shah S/O Sazdan Shah

Syed Zaman S/O.Shgndz Gul,

Hanff Ur_ Rehman S/O Nawab Khan,

Shehzada S/O'Sultan Asghar |

Ghani Bac.i;v;hah S/O ,S"ajda':n Shabh, .

Abdul Wali Khan S/O Jannat-Khan,

Bérkat Khdrz S/0 1i"azn*zeenj | 4

‘Usman Gul S/O Khial Zareen, ,

Wreshmin Gul S/O Noor Badshah,

i 0 Wazir Muhammad S/O Sher Muhammad all res:dents of Qaum Ali

: v . o Khel; Tehsil Upper, District Orakzai.
(N\o/ \$‘\o | . e Accused facing trial

5\33\\% Cme F'IR No 19 Datedl] 09 2023 U/S 379 427 430 147 149 PPC. PS Ghiljo
\g '-o& JUDGEMENT o
4‘2&\? 730.05.2024
L

Lo % N S LR W N~

Through this judgement, I am goiﬁg to .dtspose of the instant case
registered 'e{gainst accused narﬁect a‘bjéAv’e. v'i’q'e tﬁase FIR No. 19, Dated
11.09.2023, U/S 379, 427,430, 147, 149 PPC, PS Ghiljo.

l.‘ Brief' facts of' the case as alleged in the FIR are that complainant

. namely Zubalr Ahmad S/O Ayub Khan reported the matter vide
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o '\'State.\/'s Mehboob Shah etc-

L naqalmad 'N};'o'sf'fof-;sgistr;ﬁ;n ofFIRThaton2908 2023 at 12:00
' hours complamant along wrth Sher Badshah S/O Wa21r Badshah &

: ';Habrb Khan S/O. Baland Khan near v1|lage Ghonday 51tuated at -
_Upper Orakza1 were busy in grazmg.cattles in thelr nearby ﬁelds.:

'-'jMeanwhrle they saw one 1. Mehboob Shah S/0. Saldan Shah, 2.

o Syed Zaman S/0 Shand1 Gul, 3. HarufUr Rehman $/0 Nawab Khan,

» 4. Shehzada S/O Sultan Asghar 5 Gham Badshah S/0 Saidan Shah,

_ 6. Abdul Wah Khan S/O Jannat Khan 7 Barkat Khan S/O Razmeen
8. Usman Gul _S/_O' Khial Zareen, 9. Wreshmin Gul S/O Noor

Badshah 1 0. Wazir Muhammad S/O Sher Muhammad on therr way

,'towards Sprrng/chashma Sara Chanand after a whnle they agam
‘. appeared on the side of the mountam havrng pieces of plastic pipes.
, Cemptainant deubted 'that'the aeeused fac_ing' ‘trial ~ar_e. taking away
N théir water subply.'prpee by .‘c'dmmitting the'ft. Complainant and eye
. witnesses called_'_them to .s-to.p., but th'ey along with the pieces of said
pipes flee away'towards the mountains. They proceeded to see their
water supply prpes at Chashma Sara Chan and obselved that the
; water tank was also freshly demohshed and the water supply pipes
“were not‘preeent. The said pipes were source of water supply from
.’: ‘Ch.asihma-.‘td E;the yill‘ageofj ebmp‘lainant:He charg‘ed the accused for
o '. theft of water supply pip'es.and d,emeli,shing'ce'ment water tank. Later
~on, inquiry U/S 156 (ii) Cr ,PC. wa's conducted and after final report
: and legal.bpi:niqn from: the efﬁce of DPP, Orakzai, the local police

registéred. the above m,etntion‘ed’ F IR against the accused facing trial.
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trial was framed on -

« . State Vs'Mehboob‘Shah etc . - @7

Accused .were arrested and their card of arrest was issued. Site plan

:}Was'br'e,pared.at._th_e;_;join'tld_t‘ioin of complainant.

** After "completion of investigation,: interim challan followed by

complete ch_a]lan was sttbm_itted'bj prosecution against the accused

facing trial.
-’ Accused _We_'re_si;ntmoned and legal 'fot_‘rnailiti;es under Section 241-A

" Cr;PC were complied with. Formal'charge 'againSt'the accused facing |

. to which they pleaded not guilty and

- "claimed trial, afterwards.prosecution was directed to produce its

evidence.

Prosecution produced as many as six (06) witnesses to prove its case

:against the accused facing;tr'ial,fWh_i]e rest of the PWs were given up

by' prosecution and closéd its evidence.

‘Naseein Khan, SICP Sarttann,' the the‘n'.‘-S_H o PS Ghiljo deposed as

PW-01. He .stated"p,.ursuance to nagalmad No. 5, DD: 29.08.2023

| regtstered by complamant Zubatr Ahmad along ‘with .Sher Badshah
- $/0 Amin Badshah Hablb Khan S/O Blland Khan Inqunry U/S 156

(2) took place, ‘wherein he has written ﬁnal report on 06.09.2023

. . J'Wthh is Ex PW- l/ 1 Accordmg to the report the: cogmzable offence -

7~°¢$§iN

' has been commttted In this reSpect he has submitted apphcatlon for
3 gettmg ]egal 0p1mon of the DlStrlCt Publlc Prosecutor vide his

Sho- apphcatlon dated-06. 09 2023 and is Ex PW 1/2 At the foot of the

, appllcatlon legal optmon of the learned DPP ‘Orakzai has been

wrltten After getting the legal opinion, he mcorporated nagalmad

No 5 DD: 29.08.2023 into FIR No. 19, dated L1. 09 2023, U/S 379,
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: ;State Vs:Ml'eht-)oob S]}jlld e @

s 427 430, 147 .'12"9?1515‘c‘ aféé 'C:i'niljof\‘&h;ien'ibs-co'rrect and is Ex. PW-
1/3 After completron of mvestlgatlon he has submltted interim
| "-hchallan Ex PW 1/5 on 24 09 2023 and ]ater on he has ‘also prepared
~'complete chal]an on 05 10 2023 and 1s Ex PW 1/4 Hls statement

| ."““was recorded by 10 U/S 161 Cr PC | |
6. PW—02 IS the statement of Abdul M(mtm MHC He stated that the
: . cornpla_mant alo‘ng.wrlth _other co-relatives reported the matter before
.-him in",'lth'e PSand he 'ineérparated ’,rhei'r repo,rt"inv'-the form of
, naqalmad.No. 05. His statement was recorded py the 1.O U/S 161

N CrP C l | .

: A PW-03 is the statement of Tajmm, ASHO He is IO of the case. He
 stated that naqalmad- No: 05 was handed over .to him for conducting
© inquiry in thebinstant ca‘se.'On 31 082023,he issue'd notices to the

concerned P;per..sons: for | appearance ‘before me foi inuestigation.

‘Notice U/S 160.Cr. P'c is -placed on file vehich is Ex. PW-3/1. The

complainant party was summoned and visited the spot for collection

' of jevidevn‘ce;.,-ln thlS ‘r_e_spec‘t,‘n'e prepared:site.p.l,an on' -the pointation of

' complainant whicn 1s Ex PW-3/2J~ I'val'so took 'the-'photographs from

" the spot of occurrence . Ex. PW-3/3. He recorded the statements of
(_;orn_plainant and otheriwitnes,ses'U/S_ 161>'Cr; PC.

8,--' PW-04 s tlte statehtettt of . Abdul Malik. He stated ‘that after

cancellatron of BBA of accused he rssued thelr formal card of arrest

~V é‘
O
0/\9}/ % @\\:&&QEX PW-4/1 and produced the accused before Judrcnal Magistrate for
2O
>
y obtammg thelr physrca] custody vide hlS appllcatlon Ex. PW 4/2. His
) :

2
/ 4 .
\E
9?;55 appllcauon was tumed down -and’ accused facmg trlal were .
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S StateVs h‘ehboos'é_h;h etc_..
) g committed to Judicia‘l. Look-iup" ‘I-I‘e. | -recorded'-j the~statements of
.accused U/S 161 Cr PC After completton of mvestrgatnon he
'handed over the case ﬁle to SHO for subm1551on of challan -
9. - PW-05 is the statement of comvplamant Zubalr Ahmad. He stated that
o hours along w1th Sher Badshah S/O Wazrr Badshah & Habib Khan
: ,S/O Baland Khan reported the matter at PS Ghll JO that on the eventful -
| day at 08 30 hours’ he. along with the above mentroned persons were
busy m grazing cattles in ‘o_u;r,.ne.a‘rby’ fields. Meanwhile,. they saw one
o Ma_hboob Khan~S}Q Saidan Shah, Abdul'Wali $/OJanat Gul, Barkat
”Khan 'S/é Zarmatee'n.Khan,' Wrekhmeen $/0 Noor Badshah, Hanif
| .S/O Sawab Khan -»Sher Zaman S/O Shandi Gu-t- Wazir Muhammad
', ..S/O Sher Muhammad Shehzad S/0 Asghar Khar Usiman $/0 Gul
'Khayal and Abdul Gham S/O Saldan Shah resndents of Al1 Khel,
GOl’l_]S&I‘l were on thenr way towards sprmg/chashma Sara Chan and
after a while they again appeared on the side of the mountain having
.pleces of plastlc plpes They doubted that accused facmg trial are
taking away thelr water supply plpeS by committing theft. They
called,accused _facmg trrarl to stop, but they along with the pieces of
said.pi‘pes- flee away'*towards- the- mountains. iThe‘ylpro"eeeded to see
their water supply pipes near Chashma Sara Chan and obser\red that

the water tank was freshly d’e'r'nolished‘and the water supply pipes

their co-v1llagers for water supply to their houses Jotntly. He charge

- the above mentioned accused for demolishing the cement water tank

- Pa'ge 50f9



Ct L State Vs.Mehboob Shah'etc o | @ .

- and stealmg the rvater supply plpes The occurrence is w1tness.ed by
| Sher Badshah and Hablb Khan Later on, durmg conductmg inquiry
| 'U/S 156 (n) Cr PC, srte plan already Ex PW- 3/2 was prepared by.
: "'vthe mqurry ofﬁcer at the pomtatlon of complamant on 30 08.2023.
o ::‘HIS statement was recorded by the- 10 U/S ]61 Cr PC
10. PW-06 is the statement of Sher Badslmh eye witness. I;Ie repeated
‘ the same story as deposed by PW 05/complamant in hlS statement.
) ll All the PWs were cross exarnmed by the counsel for the accused
fa01ng trial. |
12, Pri\’fate._lDW namely l-Iabib Khan was abandoned byv prio,secution and
‘closed |ts ,ev‘idencen. | |
13. .'Afterwa'rds' stateinents of ac-cuse'd‘U/S 342 Cr. PC yvere recorded
- vyhereln they pleaded not thelr guilt an.d did not wrsh to be examined
on oath They opted not to produce defense evndence ’

14. Arguments of the. leamed' S‘r. PP for the state and counsel for accused

facing trial heard and available record perused.
13. lt:'is the cajs.e,. of plrol‘se'chtion tha_t: 'complainant Nalo_ng with Sher
Badshah and Hahih,Kh:an Were-graaing .their cattle near thelr village.
- In nreanwh'ile"they noticed thatlthel above mentioned accused facing
' tria’l were heading 't‘owa'rdsl th’e' _Chashma Sara.ch'a'n' and after a while

Mp : they agai_n appeared on the side of the_ mountain havlhg plastic pipes

é N 4 their: hands The complamant along with co- relatrves doubted that
\g 60}3 &

\'
R },y“ the plpes belongs to thelr water supply source. They proceeded
\0\:&\-
._Q ‘°'1,’2f‘~ S ‘towards the chashma and foun’d that. the, cem_ent water tank was o
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) ""S_tate Vs Mf:hl_:oobvslliah etc E
demol'ished and the’i«p]astic. water supply pipes meas’ur.ing-'ZS0.0 feet
wasmissing. IR

16. - Bdr}ing';ei/idence of the prbs'écut-ion PW:01 in his staiement in chief
' stated that he has cond‘ucted the’ mqtnry whrle- 1n cross examlnatlon

| _‘ he stated that he has not conducted mqurry U/S 156 (ii) Cr PC rather
’j.he ‘has only submitted ﬁnal report He also admitted that no one has
been c1ted-1n the F IR as eye-witn‘ess' of the occurrence. Qn the other
“hand, PW-QS_ complai‘nant Zuhair Ahnad S/O Ayub Khan stated in

) V'his'vcr,0ss"‘ex.’aminatio‘n'that ‘he: has seen the a'ccdséd'fac':ing trial with

- his stin,éjr",es \:vhile they were busy m stealing the w‘ater supply pipe
.and, demoli"shingl the cement water.t’ank.‘and at'the same time he
di\rerted himself fromhls stance by stating that he -has not seen the

e :accusjed'rvhil'e de’i_nol.i:s_hin'-g.':thé‘ce‘mentj.w‘ate'r tank. Onthe other hand,.
the complainant in his cross examination stated -that they have not

seen; th:e accused lt'"aci_ng trial after d'em'oiishing the water tank and

. 'v&hi-leltakingf a;vay th'e vpla.‘st:i‘c‘_pip‘es. D‘Liring-hisl'examination in chief

" he stated that they"ha\ie seen. the ac'cus‘éd facing trial having pieces

of plpes in their hands. PW-06, Sher Badshah S/O-Wazir Badshah

‘ who was accompamed wnth complamant Zubalr Ahmad in his cross

exammatlon stated,that he ‘h_as not seen the accused facing trial while

demolishing the cerrient water tank. He also state‘d that he does not
-é\ . :
é@@ﬁ(now that how many pohce ofﬁcrals v1srted the place of occurrence.
' }we, S - ,
\% o .F.urt,hermore, no r_e’coyery of any p1pe~ has been effected from

- possession of accused facing trial.
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étéée V'L;.-l\‘/le..hblpb'b.-'She;h e;o | @ -
17 They falledtopomtout that what kmdof tools werem 'pbsse'ssion of
aCCusedfacmg tnal atthe "ti.hﬂze :of" :oécu'vrre‘.ncé.ﬁ'Né'ither thé:allééed
'. ”:s,tolle.n,pipe‘ has’ﬁ-begn répb_vgré& from the possession §f any of the
L accused,northesamehasbeen exhlblted durmgthe cou;ée oftrjal.
. No one have s"gén-’fhé' accused facing trial ‘while demolishing the
._'Cen“;cnt,wgter iank and éfealing the' :Watér Isupply pipes. It is not
- _ex'p!a'_ine.d' by ,thél 'éoﬁ{ﬁ‘laiﬁan.t lnhlS report - that ;m the. day of
‘ 'o;:gu.frrénée‘befo:ré thé‘ e-lllllége_d"\{fi;‘;it of accﬁéea faciing trié.l'tpwa'rds the
chashma Sara :Chén;'_-'th'eWajcer« supply;pi'p"e was prése.'nt, at its place.
Al the facts and @iré:umétaﬁce_s are creatiﬁg dotibts about the case of
| }‘ prosecution, | |
18 d‘hefe 1S n.c} éri,m‘i.r;alr f\isic;fy c}f‘accused -féci.ngv trial. No independent
wi'tness of ~occur_rencé 'has_,‘pr'o‘c-luced by _fhe prosécuﬁon. Accused
have not .<_:(}'Vr'_1_fessed '_ghéir "gu‘ilt’be.f-c;fc the poUﬁ. "T.h,ér-el are. ﬁlatérial
contrac_i'ic_t‘io'l;s in the“étatéme‘n't of PWs and;-record‘bef‘(.)re the court.
’ T}{h.s,’proséét'ltiqh badly féil.e'd to prove its case beyond reasonable
's'hz;ldotw of, d0ubts_“a‘1'géiﬁs.t. tl;fe eicc‘iise‘d facing trial, I, thérefore, acquit
,b.ithe acc'useél'faiétingA tﬁai ﬁé_fngd "ab-ovve frqrp the charges levelled
agaihst tk;em. They are on bail. .‘Their sufeti.es are discharged from
_their liability.
l 9 ACé.sé; 'ﬁ]e_'_.f be ‘cc'_)'ns‘-i g.nve.c:i-n‘to_l;léq;drd : .'rhodm'f;. e';fter_i its. compietion and
ne"c-ess'ary qompi]c;ltion: | o

. . Announced
_.;.30.05'.2024

. Bakht Zada
Senior Civil Judge/IM
" Orakzai
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It is: certlﬁed that thlS Judgment consnsts of 09 pages Each page

has been dlctated read corrected and 51gned by me.

Bakht Zada
Semor Civil Judge/JM
Orakza1
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