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"IN THE COURT OF BAKHT ZADA,
" SCJ/IM, ORAKZAI'AT BABER MELA

" caseno. . 02/JCOF2022
DATEOFINéTlTUT]QN . 01.03.2023

. DATE OF DECISION - 09.05.2024

STATE THROUGH: MUHAMMAD ULLAH S/O HAKEEM GUL,
R/O QOUM MULA KHEL, TAPPA CHAR KHELA, DABORI,
“TEHSIL UPPER, DISTRICT ORAKZAI

' (Complainant)

' - : VS
MUHAMMAD YASIN,
2. SHAHID'ULLAH,
3. YOUSAF MEHMOOD  ALL SONS OF SYED SALAM R/O
QOUM MULA KHEL,. TAPPA CHAR KHELA, DABORI,
" TEHSIL UPPER, DISTRICT ORAKZALI

[—

-----------.---’---(Accused Facmg Trlal)

JUDGEMENT
09.05.2024
1. Juvenile accused facing trial namely Muhammad Yasin,

_S.hahid ‘Ullah and Ypusaf Mehmood charged in case FIR No.

12, Dated: 28.04.2022, /S “3.2.4/3l37A(i.i),/337F(ii)/337D/ -
148/ 149 PPC Qf PS: Dabori, U/Orakzadi for attempt to commit
Qatl-i-Amd, for. causing hurt and rioting armed with deadly
'weapons. o

2 Briefly stated féctual background -of the instant case is
“\\t’zl:at the complainant namely Muhammad Ullah reported the
matter for attempt to..,cqmm}t Qatl-l-Amd, causing hurt and.
rioting  armed’ wifh ~deadly weapons m furtherance of

common object of all the accused facing trial.
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-3, U'ﬁon- which, ‘the instant case was registered at PS:

| 'Dabofi,- U/Orakzai on 28.04.2022 vide FIR. 12.

4. After ~'cor'nple_tifon,:6f"th.e'in‘vestigati‘on, the. complete

Achéll_an Was submitte_d“dn 03.01.2023 to this coﬁrtpThe'

accused on bail ‘were summoned. The accused on bail

appeared -and the provisions'o'f 241-A Cr.P.C were duly

, _com:plie'd _:wifh"._’ The formal chérge agéins_t .A the  accused

. ‘Muhammad Yasin- and  Shahid Ullah ‘was framed on

19.01.2023 and formal charge against accused Yousaf

_. "Meh.r.n'ood, was frérﬂed,qn-07.02.2023 and the said chargé was

" reframed on 23.052023 ,"té-v(/hichjhé accused person pleaded

not guilty and claimed trial.

. 5. Prosecution wégs given. ample opportunity. to adduce its

. .evidence as it désifed.; Prosecution- produced the. following

evidence;
~i.  Imtiaz Khan, SHO as PW-01
RI ‘Glil.As.ghar, ST the then Muharrir as PW-02.
ii. ‘Muhammad Ishag, OII as PW-03.
tv. Kalim Ullah, constable as PW-04.

v.. . Ismail Khan, constable-as PW-05.

. \t\)‘&;\gi. Dr. Usama Ahmad, CMO, DHQ Hospital Mishti
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Mela as PW-06.

vil. Sai‘f Ur Rehman, OII as PW-07.



viii.  Muhammad Ullah, complainant as PW-08
ix “s'éﬁ‘unah';, injured as PW-09
- 6; In deeu"rrien"tary"evjdencfe, pr(;éecutian h'as:prodeced the
‘ follo_wiﬁg;
| i Murasila - .. | Ex. 'Pw-l/i
i.i.._ | Injury sheet of mjured Safi Ullah with report
| ' Ex: PW-1/2 & ExPW-6/1
i, ‘Ir'ljury sheet of injured Abdul -Samad with
- report - . - ExPW-1/3.& Ex.PW-6/3
1v :“Injury sheet of mjured Hakeem Gul w1th
‘ report Ex.PW-1/4 & Ex.PW-6/7
v -_ Injury ‘sheet of injured Saméd Ullah with

report. Ex.PW-1/5 & Ex.PW-6/5

Vi, | Complete Challan Ex.PW-1/6
vii. FIR Ex.PW-2/1

viii. - Site plan ~ Ex.PW-3/1

ix:  Card of arrest of the accused Syed Salam

N ! _
- y v ) - Ex.PW-3/2
ol y ‘
555;35 - x: Fard Parchat (memo) - Ex.PW-3/3
2 : I
\b\)\'v‘ > - xi. ©- Application for police custody of the
ARG B
.\o 'b\
‘og?gi& accused Syed Salam and Yousaf Mehmood.
' Ex.PW-3/4
xii. = Search memo/recovery Ex.PW-3/5
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il
: .?‘fiV:‘

XV.
Xvi.

Xvii.

S XV

XiX.
"~ aforesaid accused .

XX,

- xxi.

XXI1l1.

g B
60,\# . XXVI.
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~.Recovery sketch

" Insertion memo

. the accused _Ab_dul,.Salam

- Warrant u/s 204 Cr.P.C

" accused . |
XX1v.
~ of the accused Abdul Salam

XXV

Ex.PWf3/6

: Ex.Pw-3/7
Appli;c\:ations..‘to FSL

| . Ex.PW-3/8 té Ex.PW-3/9

Road Certificate

FSL reports = Ex.PW-3/12 & Ex.PW-3/13
" Card of arrest of accused of Abdul Basit, i

s '_.S;hahid-:Ul‘lah and Mhhémnﬂéd Yasin '

Ex.PW-3/14

Application for police custody of the

| ~Ap-'pl‘i-catioh_ for warrant w/s 204 Cr.P.C of

Ex.PW-3/16

"Ex.PW-3/17

xxii.' Reports of L'RH, P‘eshabwarA Ex.PW-6/2,

Ex.PW-6/4, Ex.PW-6/6 & Ex.PW-6/8

“Application for further custody of the above

Application for proclamation ws 87 Cr.P.C

Ex.PW-7/2

j‘f"Car‘d of arrest of the ac‘c-:us‘e'd Abdul Salam

 Ex.PW-7/3

Application for police custody of the

. Ex.PW-3/11

Ex.PW-3/15

Ex.PW-7/1

o«



@

accused Abdul Salam ‘ Ex.PW-7/4

. Thetjeéfter-, on '31;01.‘2024, the leamed Sr.PP and counsel

" for the cotﬁoleihant closed the 'evidehee on behalf of the

prosecution. -

8. Statements of the accused u/s 342 Cr.P.C were recorded

‘ wherem they nenther opted to be exammed on oOath u/s 342(2)
-.of the CrP C nor- d1d they want to oroduce any defence-
“evidence in their defence. |

. 9. The acouse_d in replv)‘/ of the -.questi,on.,that- what is your

~ ‘statement and why you are chargedl,' submitted that; “They

have been falsely charged. The complainant party attacked
and entered in.thei_r house and made firing upon them and
also mjured them through sticks and axes etc and with the
ﬁrmg of complamant Safi Ullah got injured and malafidly
and falsely charged them”

10. After - eohclusion of tnal, arguments .of' the learned
counsel for the accused faci-hg trial and of the DPP & counsel
for the state/complainant heard and record peruéed.

11. All the accused are charged with the offence U/S

324/337A(ii)/337F(ii)/337D/148/149 PPC. Sec. 324 PPC

,@eg’eals with pumshment of attempt to commit Qatl-i-Amd,

Sec. 337A(ii) PPC is Shajjah-i-mudihah, Sec. 337F(ii) PPC is

Badi’ah, Sec. 337D PPC is Jaifah, Sec. 148 PPC deals with
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o ;lrlotmg armed wnth deadly weapon and Sec 149 PPC fixes
JOll‘lt responsllblllty on every member of unlaA\;vful assembly,
when that assembly ‘commits an offence in prosecution of a

- _> celnmoh object. -
12. Keeeing mwew, .yhe récord.on file and e_he deeoéitions of
PWs;, the ero’secution is required to prove its case againSt the
- accused beyond reasonable doubts.
13 PW'—QI',‘ the SHO ,'c'on'cerr-led: has’ a.idrr;i\t'ted‘ in- his cross
: 'exafr;inatien that - the inetant case is a cross one. That the
: c.omplairia,nt. was injured at the time of report and his clothes
: were little bit sfnea_red with blood but not his hands. Later on
advmitted tﬁat he‘hasA’not prepared his injur.y‘.sheet. Further
that according to Murasila, only ‘Saﬁ Ullah has sustained FAI
(Fire Arm Injury). |
| 14. BW-Oi, Mr. Gul Asghar, SI; the then Muharrir of the PS
has admitted fhat the 1.0 recorded his statement u/s 161
Cr.P.C firstly on 28.04.2022 while secondly on 29.04.2022
but f;e has not signed "the said statement and the second

statement is not available on record. Further that there is no

M v
4 P qextract of Reglster No. 19 available on file.

e’
/@0 ‘X\IS PW-03, Mr Muhammad Ishaq, OIll of the PS have
KRS

admitted in his cross-examination that no injury of the

complainant has been disclosed by him or other PWs in the
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FIR. Further that as per Madd No 06 and MLC of the

accused party, they were also injured and that thls fact was

.dISCIOSCd to. h1m by the complamant party that they had

_‘ beaten the accused party with stick and axe but this is not
mentioned in the FIR by the complainant. That he prepared

the srte plan on the pomtatlon of the complamant who got no
:]scratch‘ Further that as per record the one Safi Ullah got

‘injured fro_m.ﬁring of the accused Abdul Salam and Syed

~ Salam but accordtng to point 06 of the . site plan, the
"c'o‘mplain,ant "ha\-/e_ stated that he got hit trorn the ﬁring of

Syed Salam only while according to point 07 of the site plan,

he stated that he escaped from the firing of the accused Abdul

Salam. ‘Further.th‘a_t'there is sharp difference between the

“story narrated in thé EIR;and the occUrrence illustrated in the

site plan. Further that according to injury sheet, the one

Abdul Samad s/o Hakeem Gul did sustained FAIL but

acc'ording to FIR and ‘site‘plan,'no one else sustained FAIL

That there is no recovery of any empty and the blood stains

N from the place of occurrence. That there was no recovery
0\& V‘B@ffected directly from anyone of the accused and they have

3 @W"'\

proceedings and there is no discovery made by anyone of the

accused. Further that he has not recorded the statement of
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Muhai‘rir of thé PS for safe 'custody'an'd’ he has.'not made any

- e}itiiy in R‘eg'i's'ter. No. 19 of the PS. That he has not .'sént .the'

pistol to armorer to ascertain the fact that whether the pistol

is in working condition or not. That according to report of

*"FSL, it cannot be ascertainéd that when the said weapon was

fired for the-last time.

 16. PW-04, the one Kalim Ullah, constable, the carrier of the

parg:els to FSL have ac'iﬁ;qittediin-hi.s' cross-examination that he
does.lnot remem'bet{ £hat whén he went to the FSL. That the
pistol in question was sea’.led in paréel No.. 05 but when he
was co‘nffc')nt‘ed with his statement u/s 161 Cr.P.C, the said
ﬁumbe'r giyeﬁ to the parcel wés,O? not 05: |

17. PW-05, the one Ismail Khan, constable, a witness to the

- recovery memo have admitted in his cross-examination that

there were many people on the spot and the OIl may have

" recorded their statements but he does not remember. That the

OlI recovered 30 bore pistol from the accused Syed Salam in
his house. That no lady constable accompanied them to the

house of the accused Syed Salam but no one from the elders

Y “ 3@01“ the locality was in our company. That the OII prepared the
A\ N\

L & site plan on the pointation of some persons, whom I don’t
° ‘

remember exactly by name but later on admitted that the

complainant party is known to him being of the same tribe
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@and- 'th.at :n'o one Qf the'injured/complainant Wer'é present for -
‘,pointation to thelOH' on the spot and nothing - was recovéry by
: O'lIt-or.a the qutl .Th'at his, sﬁatemgnf was'reco‘rided by the OII
' '~i'n' fhg PSl"‘énci't}'\lé. ré;:o'\.uieré‘:dpis;t'd] Was without'licenée. -
18. PW-06, Dr. Usama Ahmad, CMO, DHQ Hospital Mishti
‘Mela ’haye-éfd’m.it'ted' in his vcross:;-exéminati'qn-th.at ﬁc’ has not
’"ﬁ;éhti‘orie:c.ljtﬁe’ ffﬁé o'f‘. exa'mi'nation in his.'Medico Legal
~ Reports. That he has not observed any cheering marl;s on the
bodies of the 'injpred. That he ‘has not mentioned the exit
o woupds on-the .bo,dy‘.'of the injured Safi Ullah. That the injury
. sheet of t:he" one ‘Muhdmmad -Ullah {complainant) is not
available on file. That that there was no FAI was found on
‘the body of the injured Abdul Samad. That no bullets/pellets
Were.reccl)vere‘d 'fro;n ‘thé bodies during examination of allAthe
injured.
19. PW-07, Saif Ur Rehman, the OII, who partially
conducted invesﬁtigatic;ri have admitted in his cross-
examination that no fecovery has been effected from the
accused Abdul Salam.
.20. PW-08, Muhammad Ullah/complamant have admitted in

;Db @ﬁ@cmss examination that he did not get any scratch in the

A

A
C§ " occurrence and he has not mentioned the injuries sustained

o ‘by :the opposite party in his report. Furthier that he has not
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-‘j:T.h‘at he. has : not mé:nt’iohed the women folk ‘from both the

given any indiscriminate firing role in his report to police.

sides in his today’s court statement. That the distance

between ‘him, the- injured Safi Ullah and the accused Syed

“ Salam and AdeI_, Saiam was 02 paces. That the bpéh fight

" between the parties continued for 20 minutes but he did not

get scratch. That he took the injured-Safi Ullah to their house

-but his .hvands'and clothes were not-smeared wi':th blood of any

injured.

21. PW-09, Safi Ullah, the injured, admitted in his cross-

. examination that he'dogs not know when and where his

“

\'es
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statement /s 161 .C_r.lP.C was ~r§corded by the-police. That he
has not mentioned the names of other accused except Said
Salam and Abdul Salam in his today’s court statement. That
his statement u/s 161 Cr.P.C was recorded by the [.O on
23.08.2022, wherein it is mentioned that he got hit from the

firing of both the accused namely Abdul Salam and Syed

‘Salam and the disténce between us was 02 paces and the fight

remained for 15 minutes. That he received only 01 bullet.
That he never state anywhere in the entire case that he got

injured from the fire of Syed Salam except his today’s court

og\zg\s‘t%tement. That he has not explained the delay of 04 months

in recording statement u/s 161 Cr.P.C.




22.In the. light of the above discussion, it is’ clear that the

case of prosecution is full of contradictions. As it is admitted

- Iby all the PWs that no empty/blood stains have ever been

" 1ecovered from the place of occurrence and the same is not
‘mentioned even in the site plan. The role of firing has been

! given the aceus'ed', S‘;}.ed Salam and Abdul Salam both in the
- FIR and tﬁe~Mu}aeila, as a result of w'hic’h’tl.'ne injured Safi
- Ullah got injuries, the sar.r'leltoo on bo.th' t}we s_i’des of his chest
but later on, the prosecution changed its stance at the stage of
:nal;ir_lg‘ si.t’e plan and in the evidence by alleging' that it was
only the accused Syed Salam, whose firing hit the injured
Saﬁ Ullah while the complainant party escaped from the
E ﬁrmg of the accused -Abdul Salam But, the injured Safi
Ullah’ when appeared as PW-09 have admitted that he
received only 01 bullet but the concerned doctor as PW-06
have admitted that there was no exit wound on the body of
the injured Safi Ullah and also there were no cheering marks
-on the bodies of the injured.with further admission that no
bullet/pallet was recovered from the bodies during
" examination of all the injufed. As per Bx.PW’—.l‘/3, the injured

'bAbdul Samad sustamed ‘FAI but according to Murasila and

\gﬁ}‘ FIR, he sustained injury through axes and sticks. According

to Murasila and FIR, the accused facing trial attacked on the

State Vs Muhammad Yasin etc | FIR. 12 of 2022 |Case No. 02/JC | Page 11 of 13



complamant par‘ty through axes. and sticks but according to

" pomt 12& 13 ofthe site: plan which is Ex PW-3/1, they came
vthere for sep‘aranon/Khlasvl between the parties. As per the
Murasila, the report has been made in' the civil hospital,
Dabéri but :the_ pomplginant \yhe_n appearéd as PW-08, have
admitted that he went to the PS and reported the matter at
11:00 AM in thelPS,

.23, Thﬁ_s, there are doubts.in the evidence of prosecﬁtion and

tl’lg._ ac'cus.ed arg::‘tvlltimately evn'title'd :t‘o the benefits of doubts
ar;d are accordingly extended to the accused.

24. Major co-vell_'ccqsedA have already ‘been ’acquitted in the

" instant case by my léam_‘éd predecésso'r in office ﬁde his’
judgement and order dated 31.05.2024. Further, complainant
Muhammad. Ullah has recorded to the effect that he has
effected compromise Ex. PA with the accused facing trial
and have pardoned them in the name of. Almighty Allah.
Copy of his CNIC is Ex. PC. Ste;tements of injured persons
namely Samad ‘Ullah, Safi Ullah and Abdul Samad recorded
through WhétsAp];. Screenshots of their WhatsApp are
obtained and are Ex. PE to Ex. PG. All the above-named

ﬂ?}@’ ‘ijured persons also waived off their right of Arsh/Daman

)
@ V Yy under the law. Resultantly, for the above reasons it is clear

9:;@ that prosecution failed to bring home the guilt of the accused
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}él - faci"ng.tﬁé-l aﬁd d'cv)mp»la.inant party effected compromise with

the accused facing trial. Thefefore, the accused Muhgmmad
_* Yasin, Shahifi' _Ullah.a:ﬁd, .Y..ousaf all ‘sons of S)’zeAd_ Salam are
acq‘uitted_' of the ’charges ievelled against them. As the
accused named abové are on bail, their sureties are |
discharged from their liability of bail bonds.
.25 File t;'e éonéigned.to'rééord room after its necessary

completion and compilation.

L
A _4.7/9

Announced _

09.05.2024 (Bakht Zada)
T - o . Senior Civil Judge/JM,
* Orakzai'at Baber Mela.

CERTIFICATE

Certified that this order consists of thirteen (13)
pages. Each page has been read, corrected where-ever necessary

and signed by me. .
.Y
* o 7 59
(Bakht Zada)

Senior Civil Judge/IM,
Orakzai at Baber Mela.

Dated: 09.05.2024 "
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