"IN THE COURT OF BAKHT ZADA, SENIOR CIVIL
~+ JUDGE/JM, DISTRICT ORAKZAI E

- CaseNOL i 1/133 of 2021,

'Date of Institution......... L 05.05.2021.

Date of Decision....... U TR 27.04.2024.

Noormat Khan s/o Nasrullah Jan, R/O Qolum‘ Mala Khel, Tappa Char
Khela, Drey Sotai, Tehsil Upper, District Orakza |

reevereressssassese s snnnns Complam(mt

. VERSES

1. Yarmin‘Shah |

‘2. Naseem Gul |
3. Zerhi Gul

" All sons of Zareen Gul, R/O Qoum Mala Khel Tappa Char Khela, Drey
Sotai, Tehsnl Upper Dlstrlct Orakzai

corsaneenes cererree Respondents

COMPLAINT U/S 133 CR.P. C FOR OPENING A PUBLIC
THOROUGHF ARE o

'JUDGEMENT
27.04.2024

Petitioner‘Noormat Khan s/o. Nasrullah Jan R/O Malla
Khel Drey Sota1 Teshrl Upper DlStrlCt ‘Orakzai has brought the '
instant complamt u/s 133 Cr.P.C against reSpondent Yarmin Shah,
Naseem Gul Zerh1 Gul sons of Zareen. Gul, R/O Malla Khel, Drey

J s'og’a@Tehsrl Upper DrstrlctOrakzal
S&F¥
o

Case Title: Noormat Khan Vs Yarmin Shah etc Case No. 1/133 Page 1 of 8


Case.No

'permanent residents of the same vrl‘lage That there is a public
thoroughfare in the village which has been usmg by the people of
the locality: since thelr forefathers - That pe0ple of the village.and
surrounding areas take.thelr cattle to the flelds through the said
thoroughfare and the people of the area are usmg the thoroughfare
for their access to graveyard. That now. the respondents .have closed
the thoroughfare vf-or th'e~complainant ar’rd other people by making
obstacles and blocked the same by putting stones in the middle of
the thoroug'h_fare,-d'ue to.jw_h:ich the c.ompla'in'arrt'and’ other people are
fac'ing har-dshiip's_} A;l"'-hat"due-.to .hlockage_of'the throughfare,‘ it has
become impossible for the eomola‘inant to pass Aambulan'ce over the
same at the time of need. Furthermore, it has also made it difficult
to take the-dead j’b"odvyﬂto-the‘.grayeyardAa‘nd_v‘to takev'ajl_ling‘women to
the hospital: T‘h.at there areﬁ-"rha‘n):{ p,eople'read-y for evidence against
the respondent tncluding‘Muhammadi Khan, Habib Khan, Shandi
Gtil,'A‘z_mat.'Khazn and Sharif Khan ete.‘T-'hat the defendants were
~asked tirhe -arrd a’vg‘ain to ooeh the pu‘b:li.lc th.oroughfare for access of
the people. ot‘ the area but the resp.ondents refused and hence the
binstant compjla‘int t“or re_moval 'of the nuis,ance/obstacles.

. | St'atement"u/'s‘ZOO Cr".P C was rec“orded and the complaint
Y.S5?

R t
g&*?ent for 1nqu1ry to the SHO, PS Upper Orakzar The SHO

s&bmrtted hlS inquiry report but vide order No. 04 dated: 01.06.2021,
the SHO was ordered for Te- mqurry into the matter My learned
predecessor in offlce v1de order 09, Dated: 27.11. 2021 dismissed the

instant complaint in lemini.

Casc Title: Noormat. Khan Vs Yarnﬁn Shah etc Case No. 1/133 Page 2 of 8



. (%

' ging .aggrie\‘{ed from the order of the legrned Civil
Judgve/‘Judicial.{ Mé‘gi‘st-ratgl-l, O'rakllzai', ‘.t,hé ’petiti'oner/.complainant A
preferred criminal revisién aga‘in'st the said ‘order which was
accepted by the leafned AD&S‘J-,,Qr.ak'z.ai and rgmanded the case file
to. fhis' c&ﬁt_-f(‘)r:.de‘t_e‘:'rmir.léf_ion of 'arbl.siv.e‘r‘si to certain .questions
framed by him in’his order dated: 14.02.2022.

| ‘ The parties wéfe directed tlo éubmit-the_,ir list of witnesses
w}iiqh was. sju'brfl"itt'cc.i: bS{'Béth.'the parties whe're.aif‘t"ér: _thg complainant
was dir‘ec_tea to proz’ducé itsjéilidencé. The éompléinaﬁi produced and
recorded the staterﬁents‘of the following PWs;

"PW-QI i\s'tlhg-':.st‘afqmen.‘t of complainant Noormat Khan

. who s.t,eitedgthat he I‘las,;ﬁl:evc_i the instant cpmp[a‘ir').t.'Ll/s 133 Cr.P.C and
the thoroughf_are in quest'ion is~u_nder the uge of local pe;)ple since
his forefathers. T'h.a't. the,‘thor'ou'ghfgre,\‘vas bging used by the local
pedbl'.e. and :pcople bi.t."th’e Vil]-ag_e'.fér the access of cattle and access
of the pedple to their fields for cultivation. He added that the local
people al'so-.q's'ed‘ lthe': thorOughfaré' for their .acc'e‘ss' to'ﬁhe graveyard
and’ the. ‘n;o‘w_ th,e' (e"spor‘_lvdleﬁ_ts h'aiwe'iblocked the same by putting

v stones. ‘He \ieri_fied the’éoritéhtsof his- complaint which is Ex.PW-

QJQLI@Hls statement recorded u/s 200 Cr.P.C as Ex.PW-1/2 which

0
‘ﬁcgarectly bears his sngnature That his complamt was marked to SHO
NP ‘
»PS Upper Orakzai for i 1nqu1ry Durmg cross- exammatlon he stated
RN
%‘%@ that he alone has filed the instant complaint. He admitted during
cross-examination that' the  thoroughfare in question is not his
‘ownership rather the same'is jo_irit_~owne}'ship. He further admitted in
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his cross-examination that the dl.isputed tHorOugh'faré' leads to his

house along with 4/5 other houses and to graveyard and the same is

in existence since his:forefathers.

N 'I.PW—OZ: Azmat 'Kha{n s/o Mirran.Khan sfated that the

disputed thoroughfare is under their use since their forefathers. That

“the t’horoughfa're in ._quesl'tipn was .b{eing i;c;nstrh.cted'by NGO and in
'the'meanwhi‘ié the respondent blocked the same by putting stones in

~ the same. The ‘houses of about 100 pe’bplé‘-are' situated on the

disputed.thoroughf:are., h
:~P'W-0‘3~‘ist the ‘s;atén}ner‘lt} of‘Az..iz Khan' s/oA‘M,irlam Khan
who .stat.e~d‘that the ‘thdﬁr'ougl;,fare in quésfion .is u..nder the.ir use since
theiy forefathgrs-ahd fhe sa;}n’e‘gfl‘soi leads‘ to graveyard. During_cross—
eXam'iné:t_i’Qn_~he :'As‘t:ajtéd'.tfha_t. fa»b_,qut- .i-OO-A,h‘ouvs'és._‘ar‘e .p'r.'eSent in the
village oftﬁe; éo.mp‘iaina‘hg. . |
PW-04: Afsaf Khan s/o Noorab Khan stated that the
thoroughfar_e'in- questior.)‘,is jo_int- property and under the use of about
10'0/2.(.)0,, p,eo;:;ie. During .ér"q,s‘s-ex-amination .he. stated that only. 07

houses are present in the village of the 'complainaht and the

- respondent. He also stated that the thoroughfare in question has been

closed only for ,thé;..vghi;clé'sﬁ and there "is_fn'o restriction. on the

"\@?@'wi‘ans. He also admitted that the thoroughfare in question is

N
A8

Phé personal ownership of the.respondents.

Q’b

>7 . Ihquiry officer Malak Janan, SI, the then SHO PS Dabori.

as CW. He stated that vide.order dated: 05.05.2021, orders for

conducting inquiry were issued, in pursuance of which one Zahid
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- Amin SH PS Daoori.’oondocre'd"_inquiry_and ‘eubmvitred his final
report’o_o 1'9.05:;202'1 Wh‘ich ie seen and,oorrecrly .b"ea‘lr‘s t‘hevsignature :
of Zahid Andin verified by the CW;- He exhibited the inquiry report

" as Ex.CW- 1/1 The fmal report of the mqu1ry was reJected by the
court v1de 1ts order dated 01.06. 2021 and lssued orders for re-
inquiry. In pursuance to the said order, he proceeded to the spot on
Ol'.OS.:2~021A and‘re‘eordi-n'g »stateojeots of respondents Yarmin Shah,
Muhanilol‘ad"Hayat:, Gh".aoi Reh'm'an and Mehboob Khan at the spot.
He prépared the 'site'plan which":ie oorrecrly' si'gned.b'y him and is Ex.
CW-1/2. He prepared final report on 03.08.2021 which is correct and
correctly bears his signature and is Ex. CW-1/3. He admitted during

- Cross exemjina'rioo rhét the disouted path\;\‘/ay ‘is the ownership of
Yarmin Shah and the same is not public thoroughfare.' He further
admitte_d that rhe‘ .d.i's'puted. tl.)orough‘fare does not l',ead“t:o the house
of any other inhabrtant of the area.ADurir‘lg crossﬂex'amidation by the
counsel for the complainant he stated that he has not shown the end
of the disputed pathwa-y as close end in his .site plan Ex.CW-1/2.

| On ‘the o.ther‘. hand, couns'el,'for‘ the reSponderrts Sana
Ullah edvocete relied upon the'crovss-eréminati'on‘ of the witnesses
produced by the complainant/petitioner and closed his evidence.

$\e : Arguments-zhe.ard"aﬁd ava.i-la_ble record perused. -

That thoroughfare leadmg to wllage is-under the use of the parties

and people of the locallty since their forefathers and the people of
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‘the vnllage and their cattle also use the same pathway for thelr access
to fields and’ grayey'ard. That now respondents havs blocked the
th‘o_rnughfeire:.by “nuttiné' .st‘.one.s_ 'in" the éa{né 'ctué‘ Atto .nvhich the
petitioner has t)een s'u.ffering‘.

The ;).eti»tionsr/COtnplainant produced as many as 04 PWs
and cross,fexaminsd'th"¢m~a-]ong'w'i.th CW.one Malak j'anan, the then
SHO;, PS 'Dabdri. :I"ne:cn_niplainant was bound t-”irstll‘y to p'r‘ove that
the pathwa.y in question is a public thoro.ughfarc_: and is under the use
of man').,{'p‘eop.le-? furthennqreth‘at.ths' sa.r,ne'has beenl'blockﬁed by the.
responde_n-ts‘ ::bvy‘ Qtttting"stpnés:- In th'isA.respJéct,"the spmplztinant
Noormat Khan recorded ltis otvn _statement as'PW-Olt He repeated
the contents ofthe complamt Ex. PW-1/1 and his statement recorded
U/S 200 Cr PC as Ex P'W- 1/2. He stated that one Muhammadl Khan,
Habib Khan, Shandi Gul, Azmat Khan and Sharif Khan are the
witnesses of quh illegnl act of the respondent, but out of the said
‘witnes-sss’, ne has only ‘prnduced one Azmat Khan S/0 Miran Khan

v as PW-02"Th§5 coAmplainahnt,has stated dnring his cross exgmination

that the disputed thoroughfare leads to his house and 4/5 other

'ﬁ%\es He also stated that the thoroughfare is his joint property with
5t§e respondent wh:le on the other hand PW-02 Azmat Khan has
‘\l‘fJ l
Y.0 & stated that disputed thoroughfare is under the use of about one
o hundred (100’)‘ houses. PW-03 has stated that village Drey Sootai

consisted of 100 .houses and the property in which the disputed

thorou‘gnfare s situa.ted' is'not the ownership of the complainant.

PW-04 also stated that the disputed thoroughfare is under the use of
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¢ “about 100/200 people whtch started from the house.of the respondent
and ended -at_the house of the complamant But durlng Cross-
examination he stated that the village of the complainant and the
‘respond'ent_.is:eonsis.ted '.'ef only 07 houses. He also admitted that
co_mblatirta_nt is tieing the di'sputedt-ho_rodghhfere as pedestrian and is
closed for aecess'to’the house of cofnp‘l.é_linant.'th‘rough vehicles. He
also admitted that the thoroughfare is ‘ttle ownership of the
respondent',.':CW-O.l» it’l h'is_. cross-exa'mi.netion has catego'rically stated
that .the :di.sp'uted." ‘th.orou-ghfere‘is t‘he personal property of the
respondertt and is not public thoroughfare. He also stated that the
disputed theroughfére Ado‘_eslpet’ lead to t_he- house of any other
inhabi,tatlt. o‘.f.'th'e area ex‘cept.t.h‘e’co"mp]ai.nant.-The complaint of the
complai'na‘rtt'does :rtot seem to be based on facts keeping in view the
veracity in the statemeﬁts (')f'the PWs. Firstly; the complainant has
alleged th‘at_‘the'di‘Sputed‘ thbtoughfare‘is a public thoroughfare, but
accerding t(.). the statemertt of inquiry officerrecorded as CW-01, the
pathway does not lead to the house of other people except the
l}/ v’bomplamant Secondly, the complamant himself-has stated that the

'\’V‘{‘\fa' : .

bﬂﬁroughfare leads to 4/5 houses apart from him and that the same

\"els joint ownership, but his claim is not proved through cogent
evidence 'beeause the statements of PW-02, PW-0'3 and PW-04 are
contradtctory with the stétement Qf the complainaht recorded as PW-
01 and the statement of inquiry officer recorded as CW-01. PW-04
produced by the plainti'ff'and‘ the inquiry officer have declared the

-thoroughfare as the exelusﬁve'éwnership of the respondent. All these
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éontradictory ste;t.em‘entsiil‘eé-d to the co'nc‘:lusion théﬁ the evidence of
the comp'l‘ainant is not baéed on facts and he failed to prove the
factum that Athe disputed thoroughfare is a public thoroughfare and
was under tﬁe use ofthe‘cc.jn'qplainant for access to his house through
vehicle before filing of the instant complaint. Furthermore, it is also
not b‘roved through evidence that when and ~in whose presence, the
c.bmplaiir:ia'n’t 'Haét'blé)"(zkje'd _the p’a&l\véy by..put‘ti'ng'stq-nes.in the same.
As far as, the pedesfrian use of the pathway is concerned, there is no
r_estricfion. on the comp]aingnt. The complaint of the complainant

~ being devoid of merits is hereby dismissed.

> 21
&\'ya /],\1
P
An_gﬁ el * Senfor Civil Judge/IM,
73.04.2024 . ~© Orakzai (at Baber Mela)

" CERTIFICATE

It is certified that this judgment consists of 08.pages. Each page

. has been dictated, read, cbrrectéd.an‘d signed by m

, Senio'r Civil Judge/IM,
~ Orakzai (at Baber Mela) -
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