., asunder;
RPN
Y@, Towards east of the suit house—four fields of the plaintiff.
«1’\9
N - )
?‘Q&\‘ &® b. Towards west—three fields of the plaintiff -
O ’\& '\Ib : | '
S 4?2
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 IN THE COURT OF BAKHT ZADA,
SENTOR CIVIL JUDGE, ORAKZAI AT BABER MELA

CMI Sunt No. : 345/0! Neem OF 2020.
Date of Original Institution: . 15.10.2020.
Date of Remand In: 25.08.2022.
Date of Decision: - ' 23.04.2024.

Muhammad Sajid $/0 Gul Syed R/O Qaum Mamozai, Tappa Ado Khel,
Tehsil Upper, District Orakzai

.............................................................................................. (Plaintiff)
VERSUS

Muhammad Rauf S/0 Muhammad Rafeeq,

Mulhammad Saeed S/0 Muhammad Kamal,

Muhammad Rafeeq S/0 Usman Khan,

Mugadar Shah S/0 Gul Syed,

Nazia Bibi W/0 Sabir Gul,

Shakiba W/0 Mulhammad Zia Ul Haq all residents of Qaum
Mamozai, Tappa Ado Khel, Tehsil Upper, District Orakzai
.......................................................................................... (Defendants)

N AR N~

MANDATORY INJUNCTION

- [ SUIT F OR,DECLARATION-CUM-PERPETUAL AND

J

JUDGEMENT:
23.04.2024

1.  Plaintiff Muhammad Sajid brought the instant suit for declaration
cum-perpetual and mandatory injunction and possession of the suit
house by demoli‘tion of illegal construction forcibly made/started by
defendants No. 1 to 3. According to plaintiff, he is owner of the suit

house situated at Mamozai, District Orakzai, the description of which is
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Towards north—-va'cant plot of, the plamtiff and
d. Towards south—houses of Muhammad Younas-and Ghani Shah
2. The plaintiff alleged that the suit Ahouse is his ancestral property
B and hasbeendev01ved upon him, hlS hrothers : and lsist,ers' through | o
mhentance anddefendantsNo 1 l'to .3 h-a\ie' got no coricern'v.iith the -
ownership of the 'same It is alleged that during Talibanization the
e plamtlff along wrth hlS family shtfted to Dtstrtct Hangu and defendants
Cin absence of the. plamtlff started 1llegal construction in his house which
is affecting- the rights o_f the~ plaintiff, therefore, the defendants be
o restramed from 1llegal occupatlon construction and changing nature of
| ‘the: house .That on 01 09. 2019 v1de form No. 146512 CLCP survey of
.':the house was conducted and an amount of Rs. 400,000/- was paid to the
plaintiff as-compensation through.cheque No. 398'746,,0‘4, which is proof
ofthe factthatdefendantNol to.:3-"h'a's got ‘no' concern-With”' the suit -
house. That duringiiTalihlanizjation' and operation of'Pakis'tan Army, the.
people of District Orakzai including the plaintiff vshifted to District
| Hangualong wrththetrfamlltes "_fhat’_de-fendants No. 1 03 in absence :
of ‘the Vplaintlff have _"started' illegal construction in the suit house,.
A'therefo_re, they be restrained from illegal occupation, construction and
changmg nature of _th__e hou‘s'e.‘,kl‘e alleged that the defendants were asked
o :itime and ’algain""to"refrainfrom illegal.'occupationand construc_tion,' but
V‘ 3 they refused and hence the instant suit o
$ A Defendants‘were summoned Defendant No. 1 in person and as
spe01al attorne)r for defendant No 2 ivhile defendant No 3 through his

counsel appeared. Defendants No. 4 to 6 were placed and proceeded ex-

A o .Mufllfljfhff({/ Sa]"i(l 1{1§~Mu'himihm(f R(rg([ etc’ - Case No. 345/01~Neém-'0f'2020\
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~ parte. Counsel for defendant No. | & 2 stated at the bar that he does not
want to submit amended written statement and relied upon the already
submitied- written stgténient dated 16.02.2021 and written statement of
defendant No. 3 submitted on 29.03.2023.
4. Divergent .pleadings | of the parties were reduced into the

following issues;

Issues:

1. Whether the plaznnﬁ has got cause of action?

2. Whether the suit of the plaintiff is based on malaf de7

3. Whether the suit of the plqmtzﬁ" is-within time?

4 Whether the suit house is the ownership and possession of the
plaintiff and is their inherited property?

5. Whether the suit house was given to the predecessors of the

| plai’h‘tiff namely ~Yar Zada for temporary residence by the

‘ )9;~edecessors of the defendants in liew of his services being “Nayan
Family” (Barber) and the plaintiff has got no right of ownership in
the area?

6 | Whether the suz:t_ .'ho.use.- was declared to be the -o'wnership of the
defendants, according: to the decision of Jirga dated 05.08.1999
between Yar Zada and defendant No. 3 and the same is inherited
property of the defendants? .

7. Whether the defendants shifted to Peshawar during the operation
of Pak Afmy and the plaintiff in collusion with concerned
authbr[ties/éommittee has received an amount of Rs. 400,000/-
Sfraudulently as compensation against the disputed house?

2 .. Whether plaintiff is entitled to the decree as prayed for?

9. - Re‘lieﬁ

@?' ’&\'b Parties were given opportumty to produce evidence in support of.
A

o
>
,b'eegg) their respective claims. Previously before submission of amended

A

L
'°'¢'b‘ pleadmgs and frammg of amended issues, the parties had already

“%@
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~ produced their evidence, the gist of which is as under;

5., PW-0I: Muhammad Ajmal, record keeper, DC office Orakzai,
appeared as PW-01, who produced CLCP form of the plaintiff, through
which. the plaintiff has re;:eived' ’cbmpensatioﬁ for. the damaged
héuse/suif houée. The fon‘;n along with pictures of the team and copy of
the CNIC of the plaintiff are Ex. PW-1/1.
6. . PW-02: Khan Syed, a family member of thé plaintiff, appeared as
| PW-02, who narrated the same story as alleged in the plaint.
7.  PW-03: Muqaddar Shah, brother of the plaintiff appeared as PW-
03, who also supported the stance of the plaintiff by narrating the same
facfs; as alleged in Fhe 'p]gint. During cross examination he has stated that
after military Opefation, the plaintiff went back to the area and
constructed a room in the suit house. He also stated that his father died
in the year 2009 and has been buried in th‘eir ancestral graveyard.
8.  PW-04: Muhammad Sajid plaintiff himself repeated the contents
of the plaint in his examination in chief. During cross examination, he
'stated that on the east of the suit house there are four fields owned by
them and on the other side of the house there is a vacant plot owned by
them. He stated that defendant No. 1 & 2 are not doing any construction
rather th_ey were intended to do the same. He further stated that during

CLCP survey of the suit house, the Maliks of the area.were present and

‘ g@@&?their verification, the compensation amount was disbursed on him.

A2\ 3

E O@@’y 9. PW-05: Fazal Badshah. He is uncle of the plaintiff and deposed

b? RO : '
\)

,oef\#ﬁ? in support of the contents of the plaint.

o
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s
“ On the other hand, the contested defendants in order counter the

claim of the plaintiff, produced the following DWs.

‘10. DW--OI." Mul;amhm'(l R»auf.‘ He is defendant No. 1. He dénied the
claim of the plaintiff during his examination in chief, but he admitted
during cross examination that the ‘construction of the suit house was
done by the one Yar Zada (predecessdr of the plaintiff) and his sons. He
stated that they have not filed any recovery suit against the plaintiff on
account of receiving the CLCP amount and that they have not filed any
applicat‘ion before the concerned Tehsildar/committee for cancelation of
‘the survey in the name of the plaintiff in respect of the suit house.
11. DW-02: Muhammad Jalil. He supported the stance of the
Contesting'defe.ndants" quring his statement, but admitted during his cross
examination that s‘ol far as, he rérﬁember’s, the grandfather of the plaintiff
namely Yar Zada was residing in the suit house. He admitted that the
plaintiff belongs to Adho Khel tribe and that he is not witness to the
Jirga taken place between -the predecessor of the parties regarding the
suit house..
12.  DW-03: Shah Fahad Qureshi. He admitted during his cross
examination that he has not seen the suit house and he is not witness to

the fact that -the suit house was given to the plaintiff by contesting

defendants for temporary residence. He stated that no Jirga regarding the
QYQé\Q}'b
2\\‘0«\&\ suit house has taken place in his presence.

o . : y SR ~ A
13.  DW-04: Aziz Ur Relhiman. He appeared in support of the stance of
the contesting defendants, but during his cross examination he admitted

that he is not witness to a Jifga taken place between the parties in respect

Muhammad Sajid vs Muhammad Rauf etc Case No. 345/01 Neem of 2020
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&«  ofthe suit house. Hé.als‘o stated that so far as he remembers, one Yar
Zada has Eeer; res'idin)g iﬁ the suit lhoﬁse. Hé also admitted that the
contesting defendants were present at the time of CLCP survey and that
there is a separété graveyard of the “Qaﬁm Nayan” (Barber caste) in the
vicinity of the suit house.
14.  After conclusion of the evidence of the parties my learned
predecessor inofﬁcg decreed the suit in favour of the plaintiff vide his
.order and judgement dated 31.05.2022. Feeling aggrieved from the said
jﬁdgement and decree .da'tAed 31.05.2022, Athe defendants/appellants
preferred civil appeal No. 6/13 dated 22.06.2022 which was decided by
the then Hon’ble D,is;tric;t; dege,..(jrakzai vide his judgement and order
dated 05.08.2022. He set'aside the impugned judgement and decree and
remanded the case back to this court with the directions to decide the
case afresh on thé basis o_f-mérifs after receiving amended pleadings of
the parties and giving opportunity of additional evidence to both the
parties.
15.  After receiving the remand order dated 05.08.2022, the plaintiff
was directed to submit amended plaint, which he submitted on
22.12.2022. Vide oréer No. 15, dated 25.05.2023 and order No. 24,
dated 18.!0.2023, the contesting defendants No. 1 & 2 relied upon the
alrelady ""submitte'd' written- statement dated 16:02.2022 and written

statement submitted by defendant No. 3 on 29.03.2023.

5\\;}%]6. In view of the divergent pleadings of the parties the above-
'é .

f Q)\Q mentioned amef)ded issues were framed on 18.10.2023 and as per
Q @6‘1‘6 - remand order dated 05.08.2022 of Hon’ble District Judge, Orakzai, the
& &
5}
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‘\
parties Were given opportunity of producing additional evidence in

support of their respective claims.
The plaintiff pr(')duced and recorded the statements of following
PWs as additional witnesses.

17.  APW-01: Khaista Akbar presently posted as Tehsildar Hangu, the

“then member C‘itiz‘éh Losses Compensation Program (CLCP) stated on

oath that he was posted as Tehsildar Orakzai in the year 2019 and was

member of CLCP survey team. He stated that he visited along with

survey ‘team- on 01.09.2019 for survey of the plaintiff’s house. He

“verified the survey documents already Ex. PW-1/1. He was cross

\$

examined by the counsel for the defendants.

18.  APW-02: Plaintiff Muhammad Sajid dgain appeared as APW-02
and he rAelied upon his 'égamination in chief already recorded as PW-04.
He was again subjected to lengthy cross examination by the counsel for
the defendants. Counsel for the plaintiff clc;sed thé plaintiff’s additional

evidence:

19. On the other hand, the defendants réco‘rded the statement of

Muhammad Saeed, who is defendant No. 2 himself and is attorney for
defendam No. 4, asrRD,W-OS‘ who produced the copy. of the Jirga
decision dated 05.08.1999 which is Ex. RDW-5/2. He was cross
examined by the counsel for the plaintiff at length.’

20. " After closing of evidence of the parties, arguments of the learned

Ogsounsel for the parties were heard and available record perused.
S | :

My Issue wise findings are as under: - -
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- ISSUE NO. 2:

21. The deféndants in their written statements have alleged that suit of
the plaintiff is based on malafide, but they failed to prqduce any
~evidence in fhi’s respect, furthermore, ihe sérﬁe is not pressed ﬂuring the
course of arguments by the counsel for the defendants. Issue is decided

in negative.

ISSUE NO. 3:
.22, The pel'u;al’of fecord shows that prior to the institution of‘ the
| instant suit, survey.of CLCP vide form No. 146512, dated<0].09.2019
-.was completed in the name of the plaintiff and after that the defendant
Has. made attempt t<;$ raise consti;uction in the suit house in absence of the
plaintiff, regarding which the instant suit is instituted on 15.10.2020

which is well within t_imé. Issue is decided in positive.

ISSUENO. 4 & 5:
Both these issues are linked hence taken together for discussion.

23. It is alleged in the written statement that predecessor of the
plaintiff namely Yar Zada was barber by professio.n/caste and' the suit
house ‘was given to him Ateﬁqpor‘aril._y‘by the defendants in lieu of his
services according to customs of the area..

24.  The plaintiff has alleged that he along with cher brothers and
sisters are the owners ofl the suit house while on the other hand, the
conltesting defendants alleged that plaintiff is not the owner of the suit

é\house, rather the plaintiff belongs to barber family (Nayan family)
P _

whose grandfather namely Yar Zada was given the land of the suit house

temporarily for construction of house over the same in lieu of his

Muhammad Sajid vs Muhanmad Rauf etc Cuase No. 345/01 Neem of 2020
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&~ services rendered to the predecessors of the contesting defendants. It is
alleged that plaintiff has now shifted to District Hangu-and the house
constructediby4 the .plaihtiff has completely damaged and now plaintiff
has,gdt no right to assert himself as the owner of the land on which the
suit house was constructed.
25. . PW-01 is the statement of Ajmal Khan S/O Muhammad Akbar,
Record Keeper of Deputy Commissionér, Orakzai, who produced the
CLCP form through which the plaintiff has received compensation for
the damagéd/suit house. T-h.e surv’ey'form is accompanied by pictures of

| the team conducting survey 'an.d ;:opy of the CNIC of the plaintiff and
Qabz Ul Wasool which are Ex. PW-1/1. The said document is the only
-autﬁentic doéume»nt which reflects that the possession of the suit house
was with the plaintiff even iﬁ the year 2019 at the time of CLCP survey.
There is no revenue record in the erst-while FATA and the said
document i.e., Ex. PW-1/1 is the only available authentic document
having presumption of truth attached to the same and prima facie shows
that the plainﬁff was owner iﬁ possession of the suit house.
26. PW-03 brother of the plaintiff asserted that after military
operation, the plaintiff went back to the area and constructed a room in
the suit house. This. statement of PW-03 has remained unrebutted and
supports the version of the plaintiff regarding the possession and

“ﬂvf_ ownershlp of the suit house. It is also stated by PW-03 that his father

e
tq\&@’dled in the year 2009 and has been buried in their ancestral graveyard at

N/©
D, X
(AR Orakzai, meaning thereby that the family of the plaintiff have their own
2
W _ .
o & separate graveyard in the area which denotes that there are no
O .
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‘ o | | restrlctlons of ownershlp on barber famllles and they have got ownership
‘ ‘;atv Dlstrtct Orakzar It 1s Categorlcally mentloned 1n the plamt‘and'
descrlptlon of the snbrtproperty as well asm the ev1denee of the plamtlff )
~that plalntrff owns property at. eastern and northern side of the suit
. ', ”property, but the same has not been rebutted by the defendants in the1r~ .
| vwrltten statement and durmg the course of evrdence. Furthermore, the
| , :documents produced by PW-OI ie., Ex. PW 1/1 whlch were, later on
'lauthentrcated by the then Tehsxldar Orakza1 namely Khalsta Akbar )
durmgp his statement as APW-OI and the statement of PW-03 regarding
. the pr_ese_nce of farntly' graveyard of the plaintivff esta}b'lishes the fact of "
o oWher_ship and p‘ds_session' 'o"f the plaintiff ‘rega‘rding'the suit house. It is
' worth mentioning here that PW-04 during his statement has stated that
they have no “Lohhay” (Lokhay' is tradition in the area under which
- -protectlon/shelter 1s sought/ngen by a resident of erst-whlle FATA to
" the outs1der or to any person Who seeks such shelter or- protectlon)
meaning thereby that plaintiff has not remained under the shelter of any

: per_son..;T:_h'is- fact has a!so rernained unrebutted. - N
27. On the'-other'hand,f D'W-(‘)'-I: ha“s‘ adm‘itted the faet-‘durtng hiscross
| examination that the suit house was.built by the grandfather of the
_plai'nti'ff. It is als‘o;jadr’nittte_d ;that :ti_‘ll,nowlneither th’e' defendants and their
‘j-sonls :have obj‘ected-the ‘CLCP sUryey, nor they have filed any recovery
‘ 'ésurt agarnst the plalntrff DW-02 also admrtted during cross exammatlon
ﬁtehat as far as he remembers, the grandfather of the plamtlff has been

NS
WP .
ﬁ:ﬁ‘ﬁ?’ residing in the suit house .and that the:plamtlff belongs to Adho Khel
(oe%v S tribe. DW-OI_,'during'hisstaternent has stated that the suit-house will be |
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approxfimately 20 marlas but Ex. PW-l/l,clearly shows that the suit
,;ihouse is' only 10 marlas. DW- 02 'also stated that no Jrrga in respect of
.: .vﬁ:su1t house has taken place‘between the plaintiff and the defendants DW—
‘I 03, Shah Fahad Qurresh1 1s a student of Kohat Unrversrty and has been‘
. resrdmg for the last 10 years in Kohat. He admitted that he has not seen
' ’-'the su1t house and that the same was not given to. the plaintiff for
' :residenc-e .in his presence, lmeamng thereby that he is not the relevant
- witness. DW-04, admitted during his cross examination that at the time
of CLCl’ survey, defendant Rauf and Saeed were present 1n the area, but . .'
astonishingly they have .not Iralsed any ‘ob]ection .regarding ownership of
.the suit house before the CLCP survey team. DW-04 also admitted that
-~ one field of the plaintiff is adjacent to their village which also denotes
) "lthat'th-e" plaintiff ‘has got lloWnership of ‘prope'r_ty in the area. He also
, admitted that C“Nayan o‘aste’l’ have got their own graveyard in‘ the area.
He further stated th_at- as far he remembers, Yar Zada (predecessor of the

o plamtiff) has beenresrdmglnthesuithouse
28.- l3rom "above‘ ‘state'rnents of PWS and admissions of DWS, it is
established that although the predecessor of the plarntiff Yar Zada was

- barber by professron but there is no evrdence brought on record by the

. defendants in 'su'pp"ort of their claim that barber family (Nayan Family)

have got no right of ownership at Orakzai rather the plaintiff established
l. .that “Nayan Family have their separate entity in Adho-Khel tribe and -
" “are_,not ‘under_ the proteotion-(Lolchay_). of someone else. The plaintiff
along with lhis brothers and sisters are the owners of the suit property

- while defendants badly fail to prove the fact that the suit land was given
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a by their pred'ecessorsl to the predeéessors- of the plaintiff temporarily for
construétion of house. Issue No. 04 is decided in positive and issue No.
5 negative.

ISSUE NO. 6:

29. The defendants have alléged in their written statements that the
suit house was given to the predecessor of the plaintiff namely Yar Zada
temporarily by thg predecessor of defendants and in this respect a Jirga
took place.b‘etween the predecessor of plaintiff namely Yar Zada and
defendant No. 3 on 05.08.1999. The defendants alleged that it was
“decided in the §aid Jirga that the suit house is the ownership of the
defendants and .wh.enever the defendants demanded, the plaintiff will be
bound to hand over poslséssAion of the suit house to ‘them. The defendants
during the course of evidence have produced as many as five DWs, but
none of them is. the witness or member of Jirga dated 05.08.1999. The
defe;ndénts have no£ even bothered to.anne)'( the Jirga decision dated
05.08.1999 with their written statement. The Jirga decision dated
05.08.1999 was exhibited as RDW-5/2 under. the objection by the
counsel for the plaintiff and such objection is valid on the ground that
neither the defendants have prociuced the original document nor any of
its marginal witnesses or Jirga members and its scriber has been
‘produce;d before the court foriproving its genuineness in acqordance with

o
Y& the Qanon-E-Shahadat Order, 1984. The photostat copy of the alleged

’VV\ Jirga decision bears the names of Jirga members i.e., Haji Akbar Khan,
" Haji Ghazi Marjan, Haji' Ghani Shah, Haji Noormat Khan, Haji Gul

Akbar, Mir Salam Khan, Haji Noor Rehman, Mehmood Khan, Fazl E
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Wahab and Taj Badeen, but the defendants failed to show that why they
have not been produced before the court in support of the Jirga decision
dated 05.08.1999. One th.eée‘-scores_ the alleged Jirga decision dated
65.08.1999 being not proved is hereby discarded. Issue No. 6 is decided

in negative.

ISSUES-NO. 7: -

30. The defendants have alleged in their written statement that they
shifted to Peshawar and settled there during the Army operation in the

area and the plaintiff in collusion with the concerned authority

fraudulently received an amount of Rs. 400,000/- as compensation in

respect of the suit house, but neither any evidence has been produced by

the defendants in respect-of any collusion or fraud committed by the

-~ plaintiff, nor a single question'has been put in respect of any collusion or

fraud during cross examination of APW-01 Khaista Akbar, Tehsildar

- who was the then CLCP member. Defendant Muhammad Rauf himself

1S not sure about "any_fra;ud committed by the plaintiff in getting

compensation in respect of the suit house. He during his cross

examination as DWfOI has stated that

NS 30e W 88 B LS s frad$P S sy Lt ol S oo,
&l:(ffﬂ/:‘.'uu&‘;_}ﬂ&L.{_J/L(?J/‘Lc.//):-‘L_U/,._J}bbli;‘ay.b:b/‘ﬁ)/}l/.Lu?;I
‘Ld)uf."/:/fi/:(j:f(f/

He further stated during the cross examination that a survey was

~also conducted in respect of his burnt house and the same was done at

the instance of defendant No. 2, Saeed. DW-04, confirmed during his
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. Cross examvina'tion that at the timg of survey, défendant Muhammad Rauf
an;l Mu.h_ar'nn;ad -‘Saeed Wei‘e f)vrés'eﬁt m the area-..Thi.s admjission of DW-
01 and DW-04 has éonﬁrrﬁed that the defendants were in the knowledge
of the alleged survey in respect of the disputed house, but they have
 neither rais;ed ‘an-y DOE')je'c'tiq:n hor they have submitted any application for
cancelation of the same before the proper forum, therefore, the question

of collusion and fraud in obtaining the compensation.of Rs. 400,000/- is

hereby ruled out. Issue is decided in negative.

ISSUES NO. 1 & 8:

31. | As sequel'to my above issue-wise findings, the plaintiff proved
his caée throu.gh cogent chdénce that the su.itkk property is in his
ownership and posséssfon since his '.fore'fa_thers,. therefore, they have got
cause of action and are entitled to the decree as prayed for. Issues No. |
& 8 are decided in positive..

RELIEF:.

32. Aé sequel to my above issue-wise ﬂndings, the plaintiff proved
his case through cogent and confidence iﬁspiring evi'dence, therefore, his
suit is hereby. decreed as p‘r_a'yed for. No order és to cost.

33. File be consigned to the record room after its completion and

compilation.
| > Y
Announced o ' pe® 2% t.4
23.04.2024 ‘ . ' . /(Bakht Zada)

enior Civil Judge,
Orakzai at Baber Mcla
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CERTIFICATE

Certified that this judgement of mine consists of fifteen (15)

pages, each has been éhé.ckcd,' corrected where necessary and signed by

W%%‘W

(Bakht Zada)
~./Senior Civil Judge,
rakzai at Baber Mela

me.
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