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IN THE COURT OF BAKHT ZADA, SCJ/JM,

ORAKZAI AT BABER MELA
©casenoit i 08/15AAor2023
DATE OF INSTITUTION : 06.09.2023

.D_ATEVOF DECISION:. - 24.04.2024

STATE - THROUGH: Rooh-ul:Ameen, ASI, Police Check Post:
Baland Khel, PS Ghiljo, District Upper Orakzai
' meemmmmn e (Complainant)

Vs
, -Dllfaraz s/o Mugadam Jan, R/O Qoum Baland Khel, District Orakzai.
et (Accused Facing Trial)

JUDGEMENT
24.04.2024

Accused Dllfaraz s/o Muqadam Jan is facing trla] in case

: FIR _No. 13, .Dat'cd:', 1,1.07;-2023, lu‘/s '15AA of PSwGhiljo,
District Orak'zai.‘ | | o
Brief ’facts of the case as allcged in the FIR are that
comp'lainant ;Roph;?tll-;;\n&éef'l\ ASI~ sent a .Murasila'to PS Ghiljo
Orakzai for registration of FIR against the accused facing trial
" Dilfaraz, R/O Baland Khel Orakza1 wherein he alleged that on
\& 11 07 2023 at 12: 00 PM, he along with constable Zarwall Khan
/&1/2?: Q}Q&:nd Hafeez Ullah were present on “Naqabandi” near village
WM :
) @vto""\ Baland Khel. In the meanwhile, a person was stopped in
suspicious condition. During his body search, one Kalashnikov
bea’r'ing No. 1975-753649 alcng' with a fixed charged

“containing 05 rounds of 7.62 bore were recovered from under
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 the ‘sheet Haqg'ing“f.mfh his right shoulder. He disclosed his
" name a§ Dilfare;z S/Q' Mudadam' Jan. The recovered
Kalashnikov along with fixed charger coﬁtaining 05 rounds of
- 7.62 bore were‘.tél.(en'_irtftio‘ ‘possg.ss‘ion éf{ld‘were §ealed into
'par'c'él N-cyg'dl Recovéry memo was prepared in the presence of
marginal witnesses.‘ The accused was.arrested and his card of
arrest Was ..i.'s’;c,péd'. M}Jras:il.a;Wahs ‘draﬁed. at the spot and was sent
to the PS":fOr. registration of FIR. Hence, the above-mentioned
FIR was registered.- |
Afte.ri completion of the investigation, complete challan
was s‘ub'mitvt_'e‘:‘d‘by the SHO of‘ PS Ghiljd; Orakzai égainst the
accused facing trial before this court.
The accused was summoned who appeared before the
“court on 25;09:2023". ‘ErbyiéiAQ:n‘s' of se’ctio.rhli 241-A Cr.P.C were
complied with. Forﬁél charge againét the accused was framed
on 28.09.2023 to which he pleaded not guilty and claimed trial,
where after the pfos,ecutibn was ,asked to produce evidence.
C\WQ v The prdseéution produced and recorded statements as

é&z\&\lbmany as 05 PWs. The gist of statements of prosecution

witnesses are as follows;
~ PW-01: Zar Wali. Constable, PP Baland Khel appeared
as PW-01. He is the marginal witness to the recovery memo

vide which the complainant, ASI Rooh-ul-Ameen took into
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possession on Kalashnikov bearing No. 1975-753649 along

- with. ﬁxedrch_e‘air‘ger cchtaining 05 Arcunds; of ~7.62_'bore.."1“he ,-
o '}eéaere{i K:a'l'as:‘hniki).v“ yvas‘.'s_eelejd- into’ parcel No. 01A by the
ASI, dqu signed” with the monogram of GJ." The recovery
memo . 1§ .]T-Ex.EW-l/'l‘. He is also. t‘herlcarrier, of Murasila,
Qreccvell)A/ .r'rﬂl.emc and card of arresf to Muherrir of the PS for

regist_raticn of FIR. *

| PW_-OZ: Abdul M_%lika .O‘II,‘PS Gl;ijc appeared as PW-
: ‘.v02.'The ac_cpsed was."han'dedl‘over by the A.SIfto him and he
produced‘ ‘t.ﬁiei‘accused“i‘iefcre- Judicial | Mégiétrate .for‘ physical
custody vide application Ex.PW-Z/ 1 which was turned down
.and the accused was sent to Jud1c1al lock—up He prepared the
51te~plan Ex:PW-2/2 on the pomtatlon of ASI/complainant. He
drafted letter to FSL which is Ex.PW-2/3. He also drafted road
- certificate wh}c.h 1s Ex PW 2/4 He took the recovered
| K'alashnilciox; to fSL_ and'received FSL report which is Ex.PW-
2/5. He recorded the statement of PWs u/s. 161 Cr.P.C. After

?

\5\\9 completion of investigation, he handed over the case file to

. SHO for _orywalfd submission of challan.

N PW-03 is the statement of complainant Rooh-ul-Ameen,
- ASI, PS Ghiljo. He along with constable Zar Wali and Hafeez
. Ullah recovered one K-‘a‘lgshnikov. bearing No. 1975-753649

along with a fixed chargér ‘containing 05 live rounds of 7.62
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bbré from thé-'é(.:cl_ls.ed faéir;g trial Di_l‘fé‘raliz s/o Muqaaam Jan.
The same were takén into possession and were sealed -into
- parcel Nq, 01...'E._x.'P-l _duly ?tén‘ipe_d Wit‘h'monogram‘ of GJ. He
brgi),ared ‘.t'-he _féc(.)very[rr.ieﬁio-Ex.'PW'-3/;1 1 in the 'p'résence of
marginal Awi‘tn,eés‘es, Hev.arreste‘d.the accﬁsedland issued his card
of arrest Ex.PW;3/2. He prepared the Murasila Ex.PW-3/3. He
"‘.'ser‘lt t.he.l\./Iil'J.rasila, recdverylmemo- éﬁd card of arrest through
édnstéb_le'Zar Wéli Khan No. 208 for onward submission to the
.Muharrir of the PS for registration of FIR. The IO prepared site
: ‘pléﬂ at his’pointat_i’,on ‘a'nd he handed over ‘the parc;el No. 01
albngj'wilth"ddéumént.s and the."ciccuseczl tq-t’he 10 on the épot.
His statemént u/s 161 Cr.P.C was recorded by the 10.
- PW-04 is the statement o'f Naseem Khan the then SHO
o of PS Ghilqu ijreseﬁtl} .posted.'as SI, CP San;nana. He stated
that on completion of investigation, he submitted complete
challan against the acic‘used which is Ex.PW-4/1 and correctly
3 beal;s 'his. si g’ﬁatytgs. ‘.
' PW-O-S"is the statement -of Haq Nawaz, AMHC, PS

Ghiljo. He stated that he incorporated the contents of Murasila

into FIR No. 13, Datec:lg 11.07.2023, u/s 15AA of PS Ghiljo,
~ District Orakzai which is in his handwriting and is Ex.PW-5/1.
‘That he received parcel No. 01 from complainant Rooh-ul-

‘Ameen, ASI of PP'IBaland' Kh‘el and he deposited the same in
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malkhéné lof ;he PS. He handed over the case property to
~ Abdul Malik, OI. -~ |
’.St.étér;;;nt‘é' Sf all thé a.l;olve-PWs- wefe .thordu'ghl)‘; Ccross-
examined by the learned counsel for the accused facing trial.

, 'Leaméd."S'r.PP: _for the state abandoned the PW namely
Héféez" Ujlghl béing "v(/i‘tn'ess" of 'thg same fac_t. as deposed by -
PW-01 ,"Zar'Wéli Khan arici closed 'tHe prdsecution evidence. on
13.03.2024.

- ', . .S'"'t,étemeﬁt.of.‘.the' accused u/s 342 Ci.P.C was recorded on
:'21".03'.20‘24.' He heiﬁ%er wished to- produ'ce. any -.ei/idence in
defence nor wished to be examine on oath.

‘Argume':‘r_{ts of the leayﬁed SrPP for the state and counsel
.If(‘)r tﬁé accused facing -tr'i.al' heard and available record [;erused.

The allegations against the accused facing trial are that the
complainant along with cqnstable Zar Wali, Belt No. 2060,
'Hafe‘éz -U!léh, 2001 .w¢re present on naqabandi. In the

meanwhile, a person ‘who was coming from Garhi Masti Khel

search one Kalaéhnikov'beafing ‘No. 1975-753649 along with

. fixed bhérgef containing 05 rounds of 7.62 bore, hanging from

his right shoulder under the sheet, was recovered from his

-'.]"jos_:s'éss,ion, for® which he did not produce any valid
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" license/permit.and" the said Kalashnikov: was “taken into

possession and sealed in parcel No, O1.

. -Zangli Khan appeared as PW-01 who stated that Baland

: Khel Police ‘Pést is situated about 80 kms from PS Ghiljo and

that he [éﬁ from the Ii)lace.'of occurrence to the PS at 12:30 hrs

and reached there at 15:30 hrs. He further stated that he

' ‘reached» back Eq't'ﬁe (place of ,pccurr_e‘nce to the PS at 07:00 PM.

He also stated tﬁat .whéln' he left from thé pléc"é of occurrence to

the PS, his other compa'nions/pol.ice officials also left for the

PP at ltvh_e.sa»m.e ti‘;n_e,ibut PW-02, OIT Abdul Malik stated in his

cross-e}(aﬁinét-ioh 'Tth‘at.,h'e receiv;d the copy of Mﬁra.si]a on

15:35 hrs and left 'from .-the PS at 15:40 hrs and reached the

. _ place of .occurrence in Olvih"our and 40 minutes i.¢ at 17:20 hrs
_whhicAB is in ‘épﬁtfgdiétion th th.e'time shown by PW-01 who

stated that he-reach.ed i)éck to the place-of occurrence at 19:00

hrs. PW-02 in his cross-examination has stated that he when he

el re,e‘l.ched to .the | place . Qf occurrence, accused lfacing trial,

.c'om.plainaﬁ.f. Rooh-ul-Ameéﬁ and .othe.r' polic;,e contingent were

already'present there, but PW-01 has categorically stated in his

' c_ross-éxamination that when he left for PS, the complainant

along with other police officials and accused also left for the
Police Post Baland Khel from the place of occurrence. In the

present scenario either the statement of PW- 01 Zarwali Khan
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is not-bésed on truth or the statement of IQ is wrong as both are

) in convtradiction to‘ é'a(_:h ofher’. PW-01 has stated tha.t' he went to
the PS on 'moforc;yéle but there 1s no mention in the report and
statements of PW recorded u/s 161 Cr.P.C that Zafwali Khan
went to the PS on motorcycle, furthermore it has not been
‘éxél‘g.in'efa that from whom .the said motorcycle was borrowed.

Wheri‘the complainant was not preéent at the Spof as stafed by -
PW-01 then at whdse pointation the IO has prepared the site

| plan. PW-03 cdmpl_ginanps_tated i.n'hi.s cross-examination that.
| [O reached to the place of occuirence at 03:30 PM while PW-
01 has.categorical]y stated that he reached to the PS at 03:30
~PM for handing over the Murasila to the Muharrir. Similarly,
PW-02, IOla_ISQ contradiéted the statement of complainant and
'haé sta'ted' that he received the FIR at 03:35 PM in the PS. All
the statements of PWs are contraidictory to each other. At the
.ti'me of -c_rpss-exém'inétion Qf the complainant, the case
%\/ \aé\property 1.e the Kal’a}shﬁikov in question was unsealed at the
D)

iy > .
V“@.&P@quest of the counsel for the accused and it was found that an

&t

~empty ‘shéll; _along w1th 05 live rounds were present ‘in the
magazine; and the magazine \;vas rustéd and was not in
workable condition. "I’“he complaipant and IO have not
mentior{ne‘dA about the :éhéty shell during their report and

investigation. Furthermore, during examination, it was found
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that there is no sling in the Kalashnikov, then how it is possible
‘that the same was handing from his right shoulder of the
" accused. So, the stdtamenté of PWs as well as the reports of the

complainant and IO are full of contradiction and are creating

gioubts .lab‘OL‘lt. thé méde apd_ manner of the recovery in the
instant cése, theréfoi'e; [ hel;eby acquit the accused facing trial
_by extending beneﬁt.of doubt. He IS on bail. His sureties are
. qiséha;éed from ‘-the"_‘!j'abil"ity of ‘his ‘bail bonds, Case property .
be conﬁscatéd to the-lsta‘te.
‘Case file be consigned to 'tlhe record room after its
-"',-co‘mp‘leAtio,n_‘élr_ld_ c'c')vrr_lplilat"i,oﬁ. | . |
oy Lt
: . (Bakht Zada)

SCI/IIM,
Orakzai (at Baber Mela)

" CERTIFICATE

Certified that this order consists of fourteen (14)

" pages. Each page has been read, corrected where-ever necessary

(Bakht Zada)
SCI/IIM,
Orakzai (at Baber Mela)

‘and signed b‘y.‘me.

Dated: 24.04.2024
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