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IN THE COURT OF BAKHT ZADA |
. SENIOR CIVIL JUDGE ORAKZAI AT BABER MELA

212

"C_1v1l‘Su1tNo. - . 04/01 OF 2020.

Date of Original Institution: 20.07.2020.
Datc? of Transfer In: 03.01.2023.

~ Ayub Klmn S/0 Miandad Khan R/O Bezote, Tappa Qambar Khel,
' Chawar Khel, Dzstrzct Orakzaz '

e s sens st s e g s e (Plaintiff)
| |  VERsus

Malang Jan S/O Shah Wali,
Mir Akbar S/0 Muhammad Akbar,
Akram Khan S/0 Azan Khan,
Daulat Khan S/0 Ashraf Khan, -
Aka Khel S/0 Musa Khan, |
Muhammad Din S/0 Aleel Khan,
Samand S/0 Shah Wali,
Malik alias Malikay S/O Shah Wall,
- Abbas Ali S/0 Shah Wali, _
 10.T ila Muhammad S/0 Hussain Gul

......................................................... teresensnnsssssansssnnsensnesss (Defendants)

p?o'x.@x&nﬁ\&»!vh

- SUIT FOR DECLARATION, POSSESSION THROUGH
' PARTITION AND MANDATORY INJUNCTION

JUDGEMENT:
19.03.2024

1. Plaintiff Ayub Khan S/0O Miandad Khan has brought the instant
: suit agaiﬁst the defendants‘ ,Maiahg_jan S/O Shahab Ud Din and nine
chers for -declaréﬁén,.ppsséésion throqgh’ pértition _of‘hAis 1/4th ~share in
~ the suit propérty él'oﬁg wifh share of defendant Né. 3 to 6 in the suit

;  property, by demqlition of construction in shape of boundary wall,
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P 2. According to the plain‘tiff, the suit property measuring about 10
J erab istsit‘uatéd near ;:heck post,. Séid Khalil B_aba, Zerré- road, towards
N "We,st‘-v-.‘belnééifth"the:-»'rg')aid:towqrdgléftsof the rqad. that.plaintiff along with
. _'de’féndar'l’[lé.‘.No,‘: 3'to 6 & 10 are cousms intet-se and fh:é- suit pfoperty is
| the‘ir joint ownership being inherited property. The plaintiff claiming
:that he is enti';led for one share out of 'tptaj four shares, defendants No. 3
-'-t‘o'6 & 10 are 'én'ti't'léd:'-for' .AtWo sl.laréslout of the said four shares; while
possession of one share out of the total four shares has already been
given to déféﬁdarit"‘No,. 2by 't-hé. parties in.lieu of compromise. The
,'plaiillti'ff '.ailégea -that previously on 19.09.2020, suit for declaration and
. ‘pdlssessioﬁ Qas "suBmitted,‘- but lé’ter;qn‘ vide order dated 08.03.2021 the
application of pl_aintiff for amendment in plaint was accepted and the
‘in_st,ant amepde;l:_ p}ai'nt was ﬁl'edt It is alleged that'~domestically in
o breseﬁ;:e'bf witﬁéé'sés measurement of the whole suit property i.e, all the
four shares was carried out, wherein the share of the plaintiff was
| "-detefmined'_ alls','vv'2:'6‘0,30_a'nd that of defendants No. 3 to 6 were determined
:as 8173"1.6, but _cle'feﬁdAarit‘é No.3to6 & 1, 7 t'0"9 refused toAhand over the
possession of the share of the plaintiff and hence the instant suit for
: _,possession of 1/4" share of the plaintiff 1n the suit property through
‘ -.p.art'it'ion. -.wa"s\ ‘subr_nfitted.lThat proper measurement of the suit property
has not yet tal;en place, 'ho:wevér, for the purpose of Jirga, the property

was determined to be 10 Jerab (40 Kanals). That defendants No. 3 to 6

in collusion with defendant No. 2 in the year 2018 sectetly sold their two

',\'/‘4 shares in favour of defendant. No. 1 and handed: over .’possessi'()n of all
o~ |

v@%@three shares including share of the plaintiff and share of defendant
1 o :\\_ ' : - '
*é’ A
Q~< N
,Q)VT@‘Q‘: o ‘ - o ‘
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No 10 That a Jlrga took place between the parties on 21.04.2018,

wherem apparently the sale transactlon was reversed by the defendants

but l-ater on defendant No. 1 and 3 to 6 took-‘defendan’t No. 2 in

' conﬁdence"and in abs'en'ce of the plaintiff, again oral transaction took

place between them in respect of the sult property That the plaintiff got

‘the knowledge about the sale transactlon when defendant No. 1 started

‘ gathering bricks etc for construction at road side in the way of the suit

_ propetty. The", defendants were asked not to raise: construction without

domestic partition.' An application was also submitted to DPO, Orakzai,

‘but the defendants refused and hence the instant suit.

3. Defendants were summoned, who appeared. Defendant No. 1, 3 to

i 6 had .,'already s,ub'mitted thelr written statement_on-05.09.2020 to the

initial plaint, while defendant No. 2 submitted cognovit to the same on

21.09.2020. After submission of the instant amended - plaint on

: 29.03-.2021 with ‘prayer for .decl'atfati'On,'.pOssession“~thi'ough_ official

partition of the 1/4' share in the suit property. Defendants No. 2 and 10

“again submitted cognovits to- the suit of the plaintiff on 21.04.2021,

" while defendants No. I, 3't0 9 relied upon the alréady submitted written

© statement vide order sheet No..05 dated 31.07.2021.

“3>°

‘4. Divergent pleadings of the parties were reduced into the following

issues;

"Issues:

/N

1 Whether the plaintiff has got cause of action?

2., Whether the plaintiff is estopped to sue?

_v‘.

» D%a N JVhether the suzt of- the plamtsz is tzme barred7

Whether the suit properly is the ancestral ownersth of the

Ayub Khan vs Malang Jan etc CaseNo. 04/01 of 2020

I"‘




(1

L

Page 4 of 16
: par—ties?" :
5. Whether the plaintiff is co-sharer in the suit property measuring 10
Jerab detazled through boundartes in the plaint?

.°\ . )

f ve Jerab land zncludtng share of the plazntzﬁ’ from defendants No.
3 to 6 without formal partition between the parties?
o I/erther defendants No 1 7 8 and 9 are an zllegal possession of
o .the sutt property?
| 8 .‘ Whether the. defendants No 3106 are the culttvators of the suit
 land?
9.  Whether defendant No. 1, 3 to 6 have made improvements in the
- suit property by constructtng hospital >
0. - Whether platntzjf is entztled to the decree as prayed for? |
1'1.' “ Reltef? |

Parties were given -opportunity to produce evidence in support of
their .'respective . cléims The plamtlff produced and recorded the
V‘ /sta'-tements of foll\owtng PWs, e

5.- PW-01: Mir Akbar S/O Muhammad Akbar recorded his

statement being: defendant No..2. He -had_.a]ready submitted cognovit in
"favot‘lr of the plaintiff. He suppdrted>the Stance of the plaintiff. He was
| thdrbdghly Ccross examiﬁed by the counsel for the defendants.

6. - PW-02: Itbar Gul SO Hussain Gul is the brother of defendant
No. 10‘.' He hag _alse .:slubr'.ni'gtedj ceg‘neyit to the suit of the plaintiff and
SUpperted “his s‘tté,nc'_er" durmg hlS .sta_t’_eme‘nt.f is etetement was also
subjected to cross examination.

7. PW-03' Asad Khan S/O Muqeem Khan. He is the. nephew of the

plamtlff and durmg ﬁght w1th defendant No. 2, he got injured and later

P hkgpbw
W \&dn‘x\?one share in the suit property was given to defendant No. 2 in lieu of

‘eompromi.se. /H‘etstat.eds that defendant No. 3-to 6 without informing the

~ Ayub Khan vs Malang Jan etc | Case No. 04/01 of 2020
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' plalntlff has sold the property to defendant No. 1 and now they are

- f-re51st1ng the partltlon of the sult property He was cross-examlned by the

counsel for defendants No. Ol, 07 to 09.

8. PW-04 Malak Yaqoot Ali s/o Faqeer Ali. He stated that he was

= ‘rnernber of the Jtrga dated 26 01. 2003 wherein the shares of the co-

sharers in the su1t property' were determined however partition of the suit

" propex'ty at the spot ;wasfyet to take place. Copy of the jirga decision is

- Ex. PW 4/ l duly srgned by h1m along with other marginal witnesses. He

further stated that: another Jlrga after 1nst1tut10n of this, suit in respect of

partition of the suit property took plaee between the parties on

112.02.2022 in order to act upon the decision of jirga Ex.PW-4/1 and to

‘hand” over possession to the ‘co-sharers -of - their respective shares in the

suit property through partition but the defendants refused to conduct

f _.partltlon Iqrar nama in respect of Jlrga dated 12:02:2022 i Is Ex PW-4/2

-"duly srnged by h1m He stated that defendants Akram Khan, Dowlat

Khan, Aka -Khe’l etc have sold their shares in favour of defendant No. 01
and now the official partition of the suit property has become

~1ndrspensable in order to separate due shares of the co- sharers He was

- cross- exarnmed by the counsel for the defendants No. 01, 07, 08, 09 and
- 03 to 06.
9 PW-05 Moeen All S/O Manzar Ali. He is Naib Chalrman of UC

" Paloosi. He was also a _|1rga member of jirga dated 12.02.2022. He

verified his signatures on Ex.PW—4/ 1 and also verified the contents of

. Ayub Khan vs Malang Jan etc Case No. 04701 of 2020
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CLARETS PW-06: Khana Badshah S/O Tor Khan. He stated that with the
consentof the parties he carried out the measurement of the suit
property on. 10 12: 2020 Detall of measurements of suit property duly
. Aysrgned by h1m is Ex PW 6/ 1 Copy of his CNIC is Ex. PW-6/2. He was
also cross exammed by the counsel for the defendants.
11.  PW:07: Mir Kalam Khan S/O Mit Abdullah Khan. He stated that
he .yvas “pres‘ent"at'-the" time ",of rn'easurernent of the suit pr_operty. That
rbesidehim, Malak »Khana 'Badshah .and other Jirga members were also
present. with the parties- at the spot. He verified his signatures on Ex.
ffv-.;PW-6/ L. Copy of hlS CNIC is Ex PW-7/ 1
12, PW-08 Nooir Muhammad S/O Muqeem Khan. He stated that he
is scriber of the Jirga deed dated 21.04.2018. He Veriﬁed his signatures
- along w:ith"signatt_lres:of.'o,,th’e:r' J i’r:ga*.:m’ernbers-'o,\"/er the slar:ne’. Copy of the
" Jirga decision is EX.’AP.W—S'/I'. .
13.  PW-09: Plaintiff Ayub Khan 8/0 Miandad Khan. He stated that
the _.su.lit,_ property is_their ancestral :property and defendants Aka Khel S/O
| Mns’a,'Danlat ‘Kh:an S{O A_shra:t;'-Khan,.Milhammad Din S/O Lal Khan
" and Tila‘Muhar’nmad»and 'It-ba.r Gul sdns 'of‘H-ussa:in Gul are his cousins
and co-sharers in the suit property. That Muhammad Akbar S/O Mir
Akbar was: father of defendant No 2 and tenant in the su1t property "That
.m the year 2003 04, a dlspute took place Wlth Muhammad Akbar over
a the.suit.property and during fight, nephew of the plaintiff was stabbed.
+ That " Jirga took 'p'-l'aee'?f d‘uring {vhic"h ‘the Jirga members Mir Kalam
-

/\’ M v-than etc. made four shares of the suit property, out of which one share
N \‘g \L

\6\4" S

BN o was given to Muhammad Akbar. ‘That in  the remining 03 shares, one

" AyibKhan vs Malang Janete -~ CaseNo. 04/01 of 2020
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‘_ share was’ glven to the plamt1ff and two’ shares. were glven to defendants
- ';No 3 to 6 and 10 That agam the whole suit- pr0perty was glven to Mir
. Akbar (defendant No. 2) in possession for cultivation. That in the year

. 2018 he got the knowledge that defendant No 3t06 have secretly sold

» therr two shares in. the surt property in. favour of defendant No. 1 and

.._now defendant No. 1 has also got possession of some partral share of the
'plaintiff at the spot. He was also cross examined by counsel for the

. defendants at length

14, On the other hand defendants also produced and recorded the

- statements of 05 DWs. The gist of their evidence is as under;

" 15.. DW-01: Habib Ullah Khan S/O Aftiday Khan. He stated that

"’there.Was.‘disputeld"between"fthe:plai_ntiff _and"defendants No. 1,7t0 9

“over the suit property. He stood as surety in Jirga held for partition of the

suit .property between plaintiff and defendants No. 3 to 6 and 10. He

stated that he-partitioned the suit property into three: portions, wherein
'~ each party was held entitled for one portion i.e., 30 shares. He also

admitted that the suit property was ancestral property of Jawar Khel. He

all_eged"that at the _t’i.rne“_,of,sal.e of their shares by defendants No. 3 to 6 he
had asked ‘the“plaintiflf ".-t'hat» if 'lhe want to purchase the shares of

defendants No. 3 to 6 let him inform within 25 days, but the plaintiff did

not -respond and the suit property was purchased by defendant No. 1.

{/av That the property on Wthh the hospltal 1S bemg constructed the same is

\,\ inherited property of defendant No. 1, Malang Jan. That he was present
%

h:@time of J irga between the defendant No. 1 and defendant No. 3 to

Ayub Khan vs Malang Jan etc Case No. 04/01 of 2020




@ * his cr‘(l)"séuéxanii'ndtioﬁ 'thaf he 'h-aé.coﬁduaed the partition proceedings
between the parties to the extent.o_f shares. He admitted that at the time
N of partltlon,defendant NoIOand piaihtiff wéré not pfesent at the spot.
| ‘1'6..-' DW-02 'Zafmela Khan S/O Yar Khan. He 'stated that he was
- J irga member between the‘plainltiff and defendant No. ] in respect of the
'dispute over the suit propgrty. That other members: Were'Ghulam Habib,
'lKhaI-_ié :Bé‘cishah:and Gul ', Jabbar etcThat .é ‘J-i‘r‘ga deCisi’on W,a's‘ scribed at
the timé of J ir.ga wﬁiéh i‘sl'E‘.x; ‘bW-l/ 1' and correctly béaré his signatures.
17.  DW-03: Aka Khel is defendant No. 5 in the instant suit and is
party No 1ito. deed dh‘;ec..i;(')_i.l()ig(‘);ll‘? which is Ex. Dw-.;?,_/l.tcopy of his
CNIC is Ex. DW-3/2. He siated fhat he along with othér defendants have
sold their shares in the suit property on t‘he‘ strength of deed dated
. ()571'(').2:(.)17 in. favéur fo&e"feridéht"NO. 1 I'-Iaji-' Malang Jan and have
- received thé-entifé safe.,cohs"idératiOn. ‘.
18. DW-04: Daulat Khan is de‘fenda‘nt No. 4-in the instant suit. He is
also party to and signatory of deed dated 05.10.2017 Ex. DW-3/1. He
 also repea‘tec‘l‘:thé 'saﬁ)b_hféct's:-és"gdeslcribéd' by’ 'ID‘W-O3l during his
statement.
- 19. D.W-05: Samad Khan. He is attorney for: rest of the defendants
;eXcept—"dé_"fendantsfl\k:).j2' :aﬁd "1-"_0'-;: His' power of attorney is Ex. DW-5/1
o and his CNIC is Ex DW-5/2. He étated that partition of the suit property
S took place in the year 2004. The property was divided into three shares,
0? \‘out of which 'Muhammgd_ Din,‘Dau‘lat Khan and Aka Khel have sold
| ‘Q’W?/{,({I;\éi?i'.share vi.c:i'e, deed Ex. DW-3/1 in favour of defendant No. | Malang

GNG
Dl A e
s \(\.‘\')'@\

c N o8 . .. . : .
"3 \@Q),g‘}an. He stated that the plaintiff is bent upon damaging the business of

Ayub Khan vs Malang Janete . Case No. 04/01 of 2020
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defendant No 1 who is constructmg hospltal over hlS property He

:‘ ;._--stated that he has prepared sketch of the property Whlch 1s Ex. DW-5/3
| 'wherem the propeity purchased by the defendants has been shown with

red graph |

. 20 Statements of all the DWS ‘WEere cross exarnmed by the counsel for-

_the plaintlff and defendants No 2 and 10 | |

21.  After closing of evidence of the parties, arguments of the learned

" counsel for the parties were heard and available record perused

My Issue wise ﬁndmgs are as under -

ISSUE NO. 2 & 3:

22, The burden of provmg of' both these issues lies at the shoulders of
| : .the defendants The defendants in prellminary obJectlons of their written
) statements have alleged that the plarn_tiff 18 estopped to sue and his suit is
"b_arred by limitation-, but 'except-.averments in their written statement
":zneither they have lead any evrdence on these issues, nor the same were
| pressed during the course of argurnents therefore both these issues are

decided in negative.

 ISSUE No; 9% . |
23, 'fhe' "plaint'ilff hasﬂzalleg.ed .that defendant No. 1 has started
. construction over the suit property, while defendants No. 1, 7 to 9 have
stated in the1r wrltten statement that they have made construction over

»*thelr ancestral property s1tuated adjacent to the property purchased by
V\r

Ayub Khan vs Malang Jan etc Case No. 04/01 of 2020
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.. ;’bt . property of the plamtlff or is part of the property purchased by them
"from defendants No 3to 6 As the burden of provmg this issue is at the
o shoulders 'o‘f -the« plaintiff :~but'he'.has' not diseharged the same, therefore,
o thls 1ssue No 9 is decrded in negatlve L | |

ISSUESNO 1.4,5, 8&10

All theses issues' are interlinked, hence taken - together for
dlscussmn -

24. 1t is the carse ‘of the plaintiff that the suit property measuring

- about 10 Jerab (40 Kanals * or- whatever proved after- ‘proper -
, meaeurerrrehti; srtuated near check p.ost, 'S'ei‘d I’(hel'il}]éeha,vzlerra tet&rards

 west on left side vben'eath'the road, -is‘inherited property -of the plaintiff
and defendants No. 3 to 6 and 16. Thet out'of the suit property, 01 share
h 1s already given to defendant No..2 in :li.eu of compromise by the parties
| and'he is Still ih'p:o‘ssese.iorrvefthe s'arr"j‘e.‘That out of rem'atihing 03 shares,
plaintiff is entitled for one share, defendants No. 3 to 6 and 10 are
erltit:led; for two sha'res,l but-the defendants No. 3 to 6 without formal
r)artitiénJ sold thei"r‘ sharesmfavourof defendehtl‘No.- 1, 7 to 9 secretly
without informing the pléihtiff. Thet according to mutual agreement and
customs of the area, the plaintiff was entitled to right of preemptive
- purchase being co-sharer, but he was deprived. That defendant No. 3 to

6 handed over the possession of the suit property, in favour of

te :
X K
o }{ 3 the same.. Now, . the plamtlff through the . mstant suit -is seeking -
s_ﬂ:. (/\ \) .
Q)((‘:\d\ ,.\/:7 . . ] . .
5 cpec.\ & declaration and possession of his share through official partition of the
v ® .
O’\

Ayub'-Kha'n vs Malang Janetc Case No. 04/01 of 2020
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) su1t property _
. / _ 5 The perusal of record shows that plaintiff 1n1tlally on 20 07.2020

' subrnltted the -1nstant '.'SUlt,- wherem he prayed for declaration, possession,
permanent and mandatory injunctions in respect of tbe suit property. The
o _pla1nt1ff on 19 09 2020 submltted amended plamt at: the order of the
'court by 1mp1ead1ng some more defendants Defendants No. 1 3 0 6 on
05.09.2020 submitted written statements to the initial plaint dated

20 .07 2020 and defendants No_. | 1,7 .to 9 als’o,relied' upon the same.

26, Tbat plaintiff féubrnitted anotbe‘r - app'tication for anlendrnent in
plaint by ivn'c.ltlding prayer fo_r possession of the .s’uit'property through
ofﬁc,ial"pa‘rtition' w_h‘ich; was accep_ted by my learned predecessor in
‘office vide order A‘sbeeth_‘o. 16, dated 08.03.2021 and the plaintiff was
directed to--' submit -ar,ne'nded- plaint. "The" plaintiff -submitted fresh
amende'd plaint on 29.03.2021 containing prayer for possession through

- official partiti‘oniin-irespect of the. su.it‘-property'. The defendants were

- asked to- submit amended written statement, but vide order sheet No. 5,
dated 31.07.2021, counsel for the defendants stated at the bar that he
: 'does ln'ot-wantto file arnende,d wrf_tten statement and replication and they
relied upon ithe alteady:stlbm'itted written statement dated 05.09.2020.
Defendant No. 7 to 9 also relied upon the said written statement
submitted by defendants No. 1, 3 to 6, while defendants No. 2 and 10

al(/a have al'ready subrnitted'.-oognoyit in favoUr of the suit of the plaintiff.
(/\ Acoordmg to law, the facts asserted by the plaintiff in the plaint, if not

‘\A' emed spe01ﬁcally and expressly by the defendant in the written

.r‘\

‘..

k
A \statement shall be con51dered admltted and proved -in favour of the

Q\fb"}
<; K\(b‘.‘
R 4,'0 :

o F

{’

Ayub Khan vs Malang Jan etc Case No. 04/01 of 2020
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| plamtlff In the present case- the defendants have not submitted a written
statement to the amended plalnt' and thus -they have- not denied and
tebutted «the' prayer ef theplaintiff for possession through partition in
e respectofthesultpropertyThestatementsof PWs are also fully
supnerting thestance ef the plaintiff regarding the status of property that

the same is inherited property and has not been officially partitioned as

yet. This ‘stanee' of the plaintiff has remained unrebutted during cross-

examinatidn. The DWs also admitted'-in their-statements that the suit
| property -is-inherited.and the plaintif_f along with defendant No. 2, 3 to 6
- and 10 are co-shaters in the same, howeyer., according to stance of the
o defendants;' the sﬁit‘pt'op:erty has been partiti‘oned back in the year 2004.
DW-01 stated during his exantination-in-ehief that;
| '.-vs/(““tu/,rt,fj.u'u_u“mwmndr /x(f” 10663 2 (b d ol o 4"
B /,"uff."sodﬂuﬂ%w‘fw,-& S S AR 1016

"y Gl L /;?Jn(:ﬁ —2-

But durmg cross-examination: DW- 01 admitted that;
_JJJMJ'U,’/'LJ‘(“'

"Meaning thereby that respective shares of the parties were not handed
over to co‘-sharers at the spot after proper measurement. The statement
of DW 01 was tuﬂher shattered durmg the cross-examination as he
categorlcally .admltted that defendant No. 10 and plaintiff were not

present at the time of partition. He also stated that;

| _g){q}u’,;z;}{a_zt/ ég{ﬂ&l;tLUﬁfoufduﬁuy.zrlLuifg.:/u:,

~ Ayub Khan vs Malang Jan etc  Case No. 04/01 of 2020
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supporting‘ oral or docurnentary evid’ence in this res'pect.

27 DW 02 Zarme]a Khan has admltted durlng Cross- exammatlon

: that whole of the sult property is 1n possessmn of defendant No. 01. This

statement of DW-02 is alone enough for strlkmg down the plea of

, _‘defendants regardmg the alieged partltlon DW-O3 WhO is defendant No.
51 1n~l the 1nstant ‘suit has stated during examination in chlef that partition

of the suit property took place between them/co-sharers in the year 2004,

but during cross examination he stated that partition took place between

- Daulat Khan and Ayubl'. Khan beside him and he ignored the shares of

' defendant No. 2 and 10. He categorically admitted that he does not know

about the exact measurement of the suit property. His lacking of

" knowledge-about-details of the partition denotes that-no partition has

S

‘taken place in his presence. PW-04 also admitted "during cross
‘examination that measurement of the property has never taken place

.through' PatWari‘. In | absence .of a_mended written statement to the

B amended,plaint,-"the prayer of plaintiff for possession through partition

has not only remained unanswered and unrebutted, but all the evidence
produced by the defendants in respect of the partition is departure from

pleadings.’ :

28. Itiscrystal clear from the above discussion that it is admitted fact

that the suit property is the ancestral ownership of the plaintiff and

'defendants No. 3. to 6 and 10 whlle defendant No. 2 being cultwator of

Q\V‘Séthe suit property has already been given one share in the suit property in
SAN

lieu of compromise by the defendants and he is still in possession of his

“share. Issue No. 4 is decided in positive:

Ayub Khan vs Malang Jan et_e Case No: 04/01 of 2020
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-9 Issue No 5 also deCIded in posmve to the extent of co- sharershlp

of the plaintiff to the extent of one share in the suit property, however,

. the exact authentic measurement of the total property is not available on

- thécasefile.

30. | Similarly‘,‘ as. p'er above discussion defendants No. 3 to 6 and 10

are also co-sharers in the su1t property to the extent of two shares and

. "defendant No 2 was admlttedly cultwator of the suit property Issue No.

8 is decided in negatlve.

31. As it has been established by the plaintiff through cogent evidence

- that the su1t property s ancestral property of the plaintiff, defendant No.

3to6 and 10, whlle defendant No 2 being- cultlvator has already been

given one share in the suit property by the plaintiff and defendants No. 3
to 6 & 10 With:rn_utilal consent in lieu of eompromise, furthermore, the
plaintiff'al‘sosucoeeded to"-prove"that ;10' official partition of the suit
property has taken place through metes and bounds between the
plaintiff, defendants No. 3.to 6 and 10, therefore, in view of the evidence

produced by the plaintiff, he _is entitled for one share, while defendant

"No. 3 to 6 and 10 are. entitled for two shares. ‘As such no official

]

partition has yet taken place, therefore, the plaintiff has got a cause of

action and s entitled to the decree for possession through partition in

.~ respect .of: the suit property.. Issue No. 1 & 10 are decided in positive

accordingly.

Vl>~ Both these issues are 1nter11nked hence taken together for

APl

4\\5 di‘scussmn
C)\ (’)v

- Ayub Khan vs‘Mal,ang'Janjetc _ "Case No. 04/01 of 2020
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32, Itis alleged in the plaint that defendants No. 3 to 6 have sold their
| 'share 1n the su1t property, in; favour of defendant No. l 7 to 9 It is also

E alleged that possesswn of the share of the p]a1nt1ff and defendant No. 10

is also h_anded over by defendants No. 3 to 6 in-collusion with defendant

© “No.2. ;De'fendants No’. I, 7 t0 9.have: afﬁmne'd in their written statement

- 'that ‘they‘ ha\re' purchased'the' share of defendants No. 3 to 6 in the suit
property at the strength-‘of deed:-dat'ed 05.10.2017 Ex. DW-3/1 and
_defendants No. 3 to 6 have nowhere denied this fact. As discussed vide
my detalled .d:isleus:sion over issue No. 1, 4, -5,‘. 8 & -10, no official
partition .of the suit prOperty has taken pl-ace and defendants No. 1, 7, 8
& 9}being purchasers have stepped into the shoes of defendants No. 3 to
6. As per .averr'nen_tsf 1nthepla1nt at para No.. 3, the plaintiff has
' cateéor“ically mentioned that possessi-on‘of ‘share Iof defendants No. 3 to
6 (about 05 Jerab) was handed over to defendants No. 1, 7 to 9,
therefore, issueNo'.‘:6 is decided in positive,jwh‘ile issue lNo. 7 is decided
. innegative acoordingly‘ as-per ‘discuSsion above.
RELIEF:
. 33. A's.sequel to.my above issue-wise findings, the plaintiff proved
his case through~ eogwent' e,{/ideh'cje that ;the suit property is ancestral of the
plaintiff and‘defendants‘ 'No.‘ 3 to 6 & 10; while defendant No. 2 being
cultivator has already been given one share in the suit property in lieu of

ﬂv 'c'omprom'ise by. the: parti'es and he is s'til'l in possession of the same. In

t'he remamlng ‘property no official partition has taken place as yet and

Q?“
['\\2\ ’l/\\ the plalntxff along with defendants No.3to 6 (Defendant No. 1,7t 9

\}C’ ..‘?l o
& .\O&i‘_ stepped mto the shoes of: defendants No. 3 to 6 being, purchasers) and
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= : - 'l'égafl,jﬁeir's' of HussalnGul aré co-sharets‘in the suit property, therefore,

' Pagé 16 of 16 .

" preliminary decree for partition of the suit pfbperty is hereby granted in

favour .o‘f the parties. No. Q;d,er_ astocost..

34, Fllebe consigned tothe ‘record room after its completion and

‘compilation.

Announced. = -
- 19.03.2024

.a'%w
/

(Bakht Zada)
Senior Civil Judge,
Orakzai at Baber Mela

' CERTIFICATE =
Certified that this judgement of mine consists of sixteen (16)
-pagesl,., éak_ﬁ:’h—h has been ¢hecked, Aé(‘)r‘.récte‘d where necessary and signed by

a’% v

- (Bakht Zada)
~ Senior Civil Judge,
‘Orakzai at Baber Mela

me.
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