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Accused Usama s/o Abdul Gham and Mubeen s/o Gul

Gham are facmg trlal m case FIR No 80 Dated 26 l] 2021
; u/s SESA ISAA 7ATA of PS CTD Drstrrct Kohat ‘
Brref facts of the case as | alleged m the FIR are that'
complamant Asrf Khan SI CTD Kohat sent a Murasrla to PS
CTD Kohat Regron for reglstratlon of FIR agamst the accused"

facmg frial (1) Usama s/o Abdul Gham and (2) Mobeen s/o

Gul Gham R/O Mamozal Orakza1 wherern he alleged that-on -

occurrence at any trme 02 terrorlsts are mtended to go from :
‘ .Dabori"Q'r'ak:zaj. t"Qwajrds_;j:Halngl_J Wlth a pl'a,rjl--;of t'err‘orrs‘m. The
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s ;sald lhformatlon were: brought into the nohce of the Hléh Ups'
and ther.eaftep the c_omplaihant along w.ith Gul ..Riyaz SI,

- Mdjtébé’Al'i. sI, Kari'm.i(h'an"H.C. 11'22' Bad'sha'h Khan 905 HC,
E Adeel Balg 1 102 a]ong w1th other pohce contingent of PS CTD
',‘iKohat under. the command of DSP/DFU Atta Muhammad
.Hangu xjeached the plaoe. of occurrence in official plck-up and
made n'aqa, bahdli_. Me_ahwhil,e'02 young:persons coming.from |
 Dabori hills i suspicious. condition “were noticed. When the
suspeeted persons came inside the circle of the police, they
were asked to‘su‘rrender;' They: m'ad'e-useless at.tefnpt' to escape

. but were arrested They dlsclosed thelr names as Usama s/o‘
. Abdul Ghani and- Mobeen s/o Gul Gham Durmg thelr body
search, one 30 bore -pnet:o! w1thout numlbe}r~ along whh fixed and
:‘.spare‘ magaiihe 'con‘si,sted of .06;‘.hv.'e rounds of.‘3(.)‘ bore were
recovered from ,the,fo]d"of ‘his shlalv'&ar \')v.h.i-.le one hand grenade
'beari‘ng' number 15'.07’=07-06\-QOI_. That durihg" body search of
ac'_Ch’sed Mobeen, one ‘hahde‘.'gr_,eh:ade:bea;ing number 386=709-
81, le.‘?ér HE-P-2A1was reéovered f;om his side b'ocket‘WhiCh_
were taken into posse_ssion. BDS Kalaya _Was informed who

T reaehed and pfotected the hand g‘rehades and sealed them in 02‘ .

separate parcels No 01 & 02 havmg 01 stamp of ZH in the

parcels while 03/3 ZH stamps were afﬁxed on the. parcels. The

. Murasila was sent -t_o PS. CTD Kohat for registration of FIR
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throug:h, head COVn'staAble._"K.arim tlZZ/HC end hence the above-

- mentioned FIR-was registered.

After completlon of the 1nvest1gatton complete challan

was submttted by the PS CTD Kohat m1t1ally agamst both the

accu_sed facmg .trlgl ..befor,e the- court of Judge Ar\tl-Terrorlsm

' court, KohatD1v151on, ;Kohatt‘l":who'. "\}id_e ‘ his _order . No. 03,
Dated: 02.11.2022" deleted section-07 of Anti-Terrorism Act

. 1997~and' the case was ordereri to be-éeht to the ordir)ary court
. of competeht‘ _]UI’]SdlC'[lOIl The accusec! v;fere produced before
| ~the Addltlonal Sessnon Judge- IV/Chl!d Protectlon Court Kohat
but vide orqer Dated: -19-'-12°.2022" the [earned acting: Se.ssior.r

: Judgé,, Kohat sent b‘éick.. 'the'cfa'i'se’ file to:the learned-ATC Kohat

with~ the .reojuest 'thét{'th'ej case ‘pertains’ to the- territorial

jurisdiction of District Orakzai and c_onsequent-ly J‘ud"ge. Anti-

Terrorism Court’ Kohat Division on'2_1._1.2,2022_.sent the case

- file to District & Sessions Judge Qrakzati with the direction to

the accused facing trial to appear before the said court on

| 06.01.2023.7

Case ﬁ'l’e' was’ receiued A.t"o; Hon’ble D&SJ 'Or‘akz‘ai, who

marked the same for trial to the leamed AD&SJ Orakzai at
.$\‘b .
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The laccused appeared before the learned AD&SJ Orakzal
-at Baber Mela on 06 01 2023 Provrsron of sectron 265-C
‘, Cr P.C has already been complled with.
s - F ormal charge agamst the accused were - framed on
~13 01.2023 to Wthh they pleaded not guilty and claimed trial,
‘Wwhere after the prosecntion_ w.as.asked'to produce PWs.
The prosecutlonproduced and recordedstatements as
many as 12 PWs The gi‘st of statements of prosecution
witnesses 'are as follows | |

.PW- 01 Haﬁz Ur Rehman SI PS CTD Kohat He

recelved Murasnla on 26 11 2021 through constable Kanm
ffrom I Asif Khan, PS CTD Kohat. He chalked-out the FIR in
the light of Murasrla whrch lS’EX PA.

PW 02 Mu Jtaba Al| SI PS CTD Kohat He is marginal
’wrtness to recovery memo vrde whrch complamant Asrf Khan
SI recovered one 30 bore pistol with fixed and pare magazine
and 06 ,l-ive ronnds: (;f‘ 3‘0' bo,re.-_On?further s‘earch'of. his side

pocket one hand grenade was recovered whrle from accused

Mobeen 01 hand grenade was recovered from his side pocket
dnrmg hJs‘;bo’dy. se.arch. Both' the h‘and' grenades were sealed
: separately in parcel .’No.' 01 & 02 and were taken into
' possession yide' recover.y- mémo which is Ex.PW-2/ ll which is

duly signed by him and correctly bears his signatures.
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PW- 03 is the statement of Jamshed Khan, LHC PS -

CTD Kohat He stated that on: 20 11 2021 Muhamr handed

‘over h1m the parcels No 01 & 02 contamlng one hand grenade

each al‘ong 'Wlth applrcatron addressed to Incharge BDU

Peshawar and Road Permrt Certlﬁcate bearmg No. 216/21

- CTD for takmg the same to Peshawar for’ exammatlon The‘ |
| same‘were handed over to the official of BDU Peshawar by
- him.

o PW_-04; is'-the;‘statenaent."of Muham"rnad Yasin ASI, PS

CTD Kohat. He ‘was posted ' as MIHC}P.S CTD Kohat. On

26.11.2021 complainant .Asif Khari handed over to him the
case property- chsisted.ef parcel No. 01 & 02 and one 30 bore

- . pistol along with'ﬁxzed and. spare -magazine. The samé were

entered in register No. 19 which is Ex.PW-4/1. On 29.11.2021,

N :the-same W'ere se‘nt'to' FSL threugh‘ Jamshed: Khan THC along

“with Road Certlﬁcate ‘which i 1s Ex. PW 4/2:

PW-OS is the statement of Javid Ali HC, BDS staff PS

- Kalaya. On*mformatlon.,of Asif Khan SI, PS CTD. He went to
the place of dceurr_ence,where'the ‘caseé ‘prepe‘rty was handed

over to him. The hand grenades were examined on the spot and

separate. safety fuses and handed over back the same to

- complainant. He has prepared BDS report which is Ex.PW-5/1.
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PW 06 1s the Statement of Badshah Khan HC PS CTD

Kohat He 1S eye-wrtness of the occurrence and has descrlbed

~the scene of recovery and arrest of the accused at the spot

PW 07 is the statement of Adeel Balq, LHC PS CTD'

. Kohat. He also posed as eye-w1tness of the occurrence and has

witnessed the ,process of arrest and recovery from the accused

facing trial,

PW-(')8"4is the ;st_atement of ‘Ka'rim Khan. He was posted

| . as Armorer. PS ;CTD"Kohat during the days of 'o.ccurr‘enc'e. He

was present at the spot at the time of occurrence. He has taken
Murasila ‘from the placebf occurrence to the PS for registration
of FIR.

PW-09 is the stat'em'ent of Muhammad Zaman. He

- ~was posted as Armorer PS CTD Kohat On 27 11 2021, he

‘examined 30 bore plStOl along with fixed charged and spare
magazme contammg 06 live rounds of the same bore He

‘prepared. report Wthh 1S Ex PW- 9/1 and correct]y sngned by

him.

Vide order Dated: 15.11.2023, learned /AD&S]J Orakzai

| the case file was sent to the court'of Hon’ble D&Sj Orakzai
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with the request that t‘hercaise' was inadvertently proceeded by

" his court and as the case is- exclusively-triable by the court of

Judicial Magisfrate, therefore the same may be sent to the court

of competent ‘jurisdiction. On the same day, Hon’ble D&SJ

Orakzai marked the case to this court and oﬁwar‘d'e\‘/idence was

oo

 reconded by the undersigned.

- PW-11 is the ‘statement of Asif Khan, complainant, SI

Special Branch Haripur then posted as SI.CTD Kohat. He

- repé,atéd thé.th_le_ story as- alleged in the;lF:._IR-that ‘when he

reached to.the place éf <dccurﬁr¢ri'Ce along with CTD officials

under the supervision of DSP.Hangu Atta'Muhammad to the
-spOi, 02 suspicious persons ,wélj,e' seen who were coming from

'mountain area. They weére asked to stop but they tried to escape

but were Qverﬁbwered by the police party. One person

disclosed his name as Usama and during his body search, one

30 bore pistcljl'gllc_)hg w'ith' fixed and sp_are magazjné and 06 live

rounds were recovered from his Bada Shalwar” which is

.Ex.P"l"’..Similarly; 01 hand grenade bearing number P07-07-

06001 ’Wgs"reéove.red from ‘his side'fpocket. Another person
displo’scd his .name' as Mobeen and during his body search 01
hand grenade bearing number HE-P-2A1, lever number 386-

109-81, was recovered from his side: pocket. BDS Incharge was .

-infqrmed whdreac_h‘e‘d"the spot. After taki‘ng" precautionary
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@/' | r.neasures. the' sarne wer.e'.sealed into parcel no .01 Ex. P2 and
| .‘ -parcel ho. 02 Ex P3 duly stamped \ulth monogram ZH Wthh 1S
already_ Ex.PW-2/ 1. The accused were arrested and their card
: of : .a'rre‘st 1s Ex PW | 1/1 and Ex PW-l 172, . respectlvely
| Murasnla was drafted whlch is Ex. PA The Murasnla along with
recovery. memo andcard of arrest was sent to PS through
: conet'able Karlm 11 22for 'handing.over the same to. Muharrir
“for regrstratlon of FIR The‘ Ib arrlved who prepared the site
'.plan at his. pomtatlon Durmg the proceedmgs it-was observed
that there are 03 ‘parce]s‘ one contammg 30 bore pistol and the

'Iother 02 contalnmg hand grenades -
| PW 12 ‘is. the statement of - Naz:f Ur Rehlnan the then
10, PS ,CTD_.- Kobh‘at'now" posted as DSP Legal District
| BannuHe after "rec'.e_'iying FIR 'prepared' site __plan,'at. the
-prointation," o.f the complainanr -which is Ex.PW-12/1. He
produced both the accused facing trial before the court for
obraining the.ir 07 days .,phys‘ic‘al custody vide his application
Ex.PW-12/2 -whicn" correct_lyf ‘bears his s_ignatures. After
obraining 02 ’day,s_phys',ical custody from'the learned judge

, ATC Kohat, ‘on.'-29..11.20.2,1v, the 'accused were again produced

' before the sald court for recordmg thelr confessnona] statement

u/s 164/364 CrPC vrde .application Ex. PW 12/3 but he
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aCCused refused ‘and were sent to judicial lock-up. Statements

| of PWs were recorded u/s 161 Cr P. C

Statements of all the above PWs were thoroughly cross-
examined. by the learn'ed c’ounsel'for the accused facirlg_trial. :

Learned -DyPP “for " the state closed the prosecution

evidence on 13.03,2024..

. Statements of the accused u/s 342 Cr.P.C were recorded

“on 20.03.2024. 'Th'ey heither‘ wished to produce any evidence in

~ defence-nor wished to.be examine on oath.

'Argume'h;si of__':the."learr\ed ;APP f.or:t.h‘e s‘ta.te'j-.'and‘ counsel
for the accused r’acing trial heard"and available record perused.
| The al’ieéation against.t:h,e accused facing trial are r_hat the
'complain'antf recei'ved. spy i’ﬁforrnati;on that 02 ferrorists are

coming from Dabori Orakzai mountains towards Hangu with

- “the intention of terrorism. The High-Ups Were informed and

~ barricade Was?made at the place of occurrence. Meanwhile at

the time of occurrence,. 02 persons coming down the Dabori

mountains were found in suspicious condition, who tried to

@
escape but overpowered by the pollce That durmg body search

@

of ‘accused facmg trlal 'Usam.a one 30 bore pistol along with
fixed and spare magazine and 06 live rounds were recovered

from the. shalwar fold, whilé 01 hand grenade’ was recovered

~_from 'his‘si:de”poéket., That. during body search of another
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- accused namely Mobeéen, 01 hand grenade was recovered from

his side poc‘ket.' All .these- were taken into poésession after

adapging~ s'afet'y_.r‘hefésur‘é/s. Vi‘de recovery memd and segléd the
samemto 02 ﬁg-lirc‘el‘s.' The '_aic_cgﬁsed were ‘arr'e.s.,t'ed,; Murasila‘ was
..drafféd" a{ndi .'s.é;h‘tl to:".Po'liQE' station lCTD _' tha£ region and
" conséque'ntl);»the"'iﬁ,.stant,FIR' No. 80, Dated: 26.11.2021, R

- SESA, 15AA, TATA was registered against the accused. Later

~on section 7 of, the Anti-Terrorism’ Act 1997 wé;s de.léted by the

learned judge Anti-Terrorist Court, Kohat and the case was

~ sent to ordihary court of competent jurisdictibn for trial. -

- The. prosecution.in ‘order to prove their  case produced as

many as 12 PWs out of which PW-01 Hafeez Ur Rehman SI

who has chalked the .FIR‘ at the receipt of Murasila has

- categorically; stated during cross-examination- that he- has

received only Murééila through constable Karim but contrary

to his stitement, complainant Asif Khan SI during his

ekaminatio‘n-i‘n-chief as PW-11 has catégorically stated that he
handed olver:Mufrasila'_;_l.long‘ with_re{:ngry memo and card of

arrest of both the accused to constable Karim No. [122.

- Similarly, constable Karim has stated that complainant handed

over hi'm‘Mu_r'asila"and.frcpove_r memb for sendi‘ng' the same to
PS for registration of FIR, which were.handed over by‘him to

Hafeez Ur, Rehman. Thé statem-ents'ofi PW-01, PW-08 and
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o | Q
?’/ ‘ I;W-ll are nét in ‘line‘_ With each other. PW-02 Mujtaba Ali
- be’,ing"marlginal {y-it;lgs_s to-the recovery mémo Ex.PW-Z/ 1 vide
. whiich thecomplamanthas r'ecohi}ered‘ one 3;0~,boré-"pis‘toi alc;rig
‘ | with ﬁxed.énd spare magazine and 06 live rounds and 02 hand
‘. greriades,..'one' éacﬁ_from t-fle ac'c.used'fa.‘cing' 't.ria]-f He’bstat'ed that
Abpt}i:t.h‘e'_i)ar‘ld. g'rénadgs', ‘--we'resépa‘rla}t:ely _sealéd' in 02‘parc'e‘]s,
| but at the time of 56":’xar;rvxi'1j{a_t"io.11 of complainant Asi.'f‘Kh‘an as
.PW-I 1, it was ;)bserved' by the court that there were 03 parcels
. prodﬁccd befdre;_the 'cogrt,_.pne‘ consisted of a pistol and 06 live
'ro.unds;wh‘ile ‘-the‘."'(')tliéf ‘twé consrsted of: 1/1 hand grénades.
PW-12, Na_nzeef Url Rehman, DSP also stated ‘during his cross-
| exér.ﬁinati-oh.thalt} the‘c.étsé'i),r'déerty; was haﬁded’over to him by
the 'Mli_hafrir ‘éfnd the Sé_rrig ;yas consisted of 02 parcels. The
| ,,stapemeﬁt of P}:’V'-_lé is contrédiétory to the staieme‘nt of PW-02
and to the court observation 'made at the time of recording
stater_mn% of PW-1 1. Tt is also astonishing fact mentioned by
 PW-06 that c.ompl.a'ir‘la‘nt; along with polfce‘ ofﬁciéls léft for the
'p'lacé of occurrence from.P.S CTD Kohat: at about 07:30 hrs
3 Cz\%’nd tAhey"rﬁ'g:g?héd',t(; the spot at".~.ab0L'1t:.-10:30 -hr's;,but ‘duripg
< ¢ cross-examinatiori he stated that the-complainant’ inforrhed the

BDS staff at about 10:30 to 10:45 AM who reached to the

place of ‘occurlre'nce.. at 11:00-AM but according to Murasila the

.occurrence has 'tak‘en" place at'11:30 AM meaning thereby that
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| thebbh&;ﬁlain&rﬁ_tﬁésl already in the knowledge béforé recovery

of ';th_e.:; .fé.lleg'ed'“, ammunition that hand.‘.grenadés will be

recdvéred frbh)'the accused facing trial. On Vt.he other. hand,
PW-07 Adeel.Baig"dering,his examination-in-chief has stated
thét SI;-inﬁ')nnéd' _th‘('—‘:_'l‘BDS’ étaff‘ Orakzai for defusing the said

hand grenad‘e-s".which denotes thét. the BDS Squad was

" informed, latef..on éﬁe‘r affecting recovery.; Si.niilar.ly, PW-05

- Javid Ali, HC.BDS also stated in his examination-in-chief that

he was present in PS Kalaya when complainant Asif Khan SI,

PS CTD .inform'ed'h.im. about hand grenades and that when he

:réa_ch-ed"vtcé-,t'he ‘place of occurrenice, COm'plain‘ei'nt'Aisilf Khan

handed over. him hand grenades which he kept in the safe

place. This statement” of PW-05 and PW-07 are totally

contradictory to the statement of PW-06 Badshah Khan who

stated during’ cross-examination that the BDS Squad was

informed at 10:30 AM to 10:45 AM, while the complainant

- PW I1 during his cross examination has stated that the accused

e .w_eré arrested on 11:3‘0AM and the BDS. squad was not present

with them at the spot and they were later on informed. The
statements pf @ll‘ these witnesses who were allegedly present at
the spot '.a‘t' the time' of ':oc':cq'rrenc';‘e are.coﬁtfadicAtory to each
other aﬂd are crefati.ng‘doul;_ts about the mode‘énd manner of

the "occurrence. It iis also a fatal ground for the case of
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~prosécution that PW-08 has mentioned during cross-

o ,e_>‘<a.rr'1'ir.'iati'o:n th‘ét'di_stance'bétyveen_ the place of occurrence and
*PS CTD Kohat-can be covered within 03 to 3% hours. PW-08,

Karim Khan has stated-‘tha‘tAMur‘asila was handed over to him

at about 12:50 hrs, so he might have reached the PS CTD

Kohat ‘.,alQn‘:g‘ with - Murasila' at <abc-)ut. , Q3:50 'hrAs‘ ‘and the

| inveétigatid’n officer rﬁig’ht’ ‘have reached the "plet-ce of

occurrence aftef registration of FIR at about 06:50 hrs, but

PW-08. has stafqd during hlS cross-examination thait all the

"pauc'e officials Jeft the'-’s,pc‘;t'. with him at 12:50 PM and the

. accused were escorted to the PS CTD Kohat and- when they

reached to the PS'CTD that, it was about 04:00 PM. It is

* very much contradictory ﬁb the stance of PW-i ] '(;:orﬁplainant)

who has stated that investigation officer prepared the site plan

_at his pointation. So as per staternent of PW-08 when the

- complainant was not preéefri‘t;eit the spot, how the investigation

officer prepared site plan at his pointation. -

" In view of the above contradictions in the statements of

the ~wi.tnes:se.'s'..:allggédﬁly. presént ‘at the -spot at the time of

* occurrence, the prosecution fatled to bring home charges

B

3. P . .
4 v\\é“zw“‘%gainst the accused facing trial beyond any shadow of doubt
N 350 o ' B '
P and therefore, T hereb it both th ed from th
Q \0‘0\@» and theretore, ereby. acquit -both the accused from the
QS\\{. ‘ o o . ’ R
Coo‘& charges levelled ‘against them by extending benefit of doubt.
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‘”l"he& ';are'i on bail. Tﬁéir “sureties _aAre:. dischérgéd :from- the
llabll[ty of ttheir .béi]' Ednds. Case ﬁoperty alslo. includés_
| ékplosive substaﬁcgs in sl%aée of gfengdes-, fhereforé,‘ the sarhe
be, kept in .s’epar‘at_e' on'r'tilon spgciﬁe,d for ‘the exp_losive
-' sub’,sta_lnce-s:' :.lunde‘xj' the §ﬁpef‘yis'ic’)h'.-p‘fv theé expert " .ar.i'd be
' aestroyed aﬁer exbirSI of périod pr0vidéd‘ fo‘t“ appeal/revision
etc, ‘wh:ile'pistdl be deposited..in- the Mall Khana of Deputy
‘C(jfhrﬁ:iséigi;ét_é‘o;lcgfne;l‘i.n'écéo'rdz.ir‘lcé‘Witﬁ :léxa;{l S

Case file be éonsigned to the record room after its

v q
.f»"% i
lo
(Bakht Zada)
SCJ/IM,

Orakzai (at Baber Mela)

completion and‘,com;')il‘a't'io'n.~ S

'.AAﬁn(‘)uhced o
-20.03.2024 '

" .CERTIFICATE
" Certified that this order -Gonsists of fourteen (14)

pages. Each page has been read, corrected where-ever necessary

and signed by me. - )
_ Dated:20,03.2024 . , ’%A
B L " (Bakht Zada)
. SCI/IM,
Orakzai (at Baber Mela)
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