WQ - .-State Vs ASIf Khan etc

Case F'[R No. 14, Dated 1 9. 05. 2022 U/S 324, 427/34 PPC, PS Daborz

IN THE COURT OF BAKHT ZADA SENIOR CIVIL JUDGE/JM,

DISTRICT ORAKZAI
Case NO. oo preeseeieeeennns 22/2 of 2022.
Date of Institution. ... ST .‘.;.;;-...21.10.2022.
‘Date of Decision.............. e, 29.02.2024.

. _ State through:
Falz Muhammad S/O Khlyal Muhammad R/O Tamees Banda, Hangu

.Complainant

VERSES
I Asif Khan $/O Noor Habib,
- 2. Asghar Khan $/0.Umar Khan both residents of Qaum Mala Khel,

Dlstrlct Orakza1 .

C ereeseeiaa Accused Facing Trial
Case FIR No. 14, Dated 19 05.2022, U/S 324, 427/34 PPC, PS Dabori

" JUDGEMENT
29.02.2024

Through this judgement, I am going to dispose of the instant case
reglstered agamst‘accused Asnf Khan and one other wde case FIR

No. 14, Dated 19.05. 2022 uss 324, 427/34 PPC PS Dabon
l“. . -Brief facts as per contents of FIR are that, on 19.05.2022, at 18:30
hours com]alainanf .lnamely Faiz Muhammad was ‘ploughing his
personal 'proﬁ_erty' namaly' Shekh Kadda, Kaski Zar through tractor,
" while his .unale 'narﬁ'ely:S-iya]" Muhammad S'/.O”Ghu'lam Muhammad
and cousin Zahir Muhammad S/O Shor Muhammad were sitting at
. one side of the property. Aftgr. p'lc_)ug.hihg for sqmatime, one Asghar

. Khan S/O Umar, -Khan ahd .Asif Khan S/O Noor Habib his co-

villagers suddenly appeared and started firing at them with their
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Case F‘[R No 14 Dated 19.05. 2022 U/S 324 427/34 PPC PS Dabori

weapons Lucklly, they escaped unhurt but their tractor got hit and

: ,damaged Accused after commlttmg the offence escaped from the

place of occurrence. The occurrence is witnessed by his uncle Siyal

- _ Muhammad and cousin Zahi,r‘.AMuhammad beside him. Motive for the

B occurrencejis dispute over the landed property. A civil suit regarding

the disputed is pending in the court of Senior Civil Judge, Orakzai at

. Baber mela...Complainant along with his uncle Siyal Muhammad

'reported.the matter to the:local"p'olice of PS Dabori at police station
at 19:00 hours. The report was éndorsed by Siyal Muhammad, uncle
of the complainant, by putting his thumb impression and hence, the

instant FIR |

~ After completion of investigation, interim and complete challan were
- submitted by prosecution against the accused facing trial.
B Accused were, summoned a_nd l'e'g.,al formalities 'under Section 241-A

Cr: PC were complled w1th Accused were formally indicted on

14 11 2022. They pleaded- not gu:lty and claimed trial, afterwards

, p_rosecutlon was directed to produce- its evidence.

- Prosecution produced as m‘any'as'e’ight (08) witnesses to prove its

caseagainst the accused, Wh_ile rest of the PWs were given up by

prosecution and closed its evidence '

: SHO PS Dabon Imtlaz Khan deposed as PW-01. He stated that the

complamant namely Falz Muhammad came to the PS and reported
the matter regarding the ‘occurrence. He mcorporated the report of
the: complalnant in the shape of FIR No. 14, dated 19 05.2022, U/S

324, 427/34 PPC Wthh is Ex PA. After registration of FIR, he read
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Case FIR No 14 Dated 19 0. 2022, U/S 324, 427/34 PPC, PS Dabori

over the contents of the same to the complainant and he signed the

~ * same as a token of its correctness. The Siyal Muhammad (uncle of

: -complaihant) verified the contents of thereport of the complainant

and he also thumb impressed the same. After registration of FIR, he

handed over_the copy of FIR to the 1O for investigation. Similarly,

-he arrested the accused namely AS1f Khan on the same day and issued

his card of arrest whrch 1s Ex PW-l/ 1, on 02.06. 2022 he submitted
mterlm challan in ‘the instant case .which is Ex. PW-1/2. On
26.06.202-2 he submitted" complete. challan against the accused

Wthh is Ex PW 1/3

PW-02, is the statement of Constable Kaleem Ullah. He stated that [

along with co-marginal witness Muhammad Ismail were present with

10 on the spot. Duri'ng spot inspection, IO recovered and took into

_possession through're'covery memo one Tractor without number and
registration along with plow which has bullet hitting marks on left

A side of tyre and 'body of tractor. Recovery memo. is Ex. PW-2/1. The

tractor handed over to complamant Faiz Muhammad on Superdari

vide order dated 30. 05. 2022. The order is placed on file: Superdari

; order is Ex. PW 2/2 HlS statement was recorded by the 10 U/S 161

A'>Cr PC

PW-03, is the statement of Abdullah MHC. He stated that he was
present in the PS OII Muhammad Ishaq handed over to him tractor
without registration ‘numberrand documents. He made entry in

register-19. Thereafter, he parked the said tract_or in the side of the
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© Case FIR No. IM-Dated 19.05.2022, U/S 324, 427/34 PPC. PS Dabori

 PS. His statement was recorded-was recorded by the I0'U/S 161 Cr.
8. .Muhammad Ishaq, SI,’was examined as PW-04. He stated that after
' regis;tra‘t‘icn.‘ of FIR, 'i'nvlestigation v‘Vas-.har)ded over to me. He

| '. prcceeded to ic‘ spot and r)repared' site plan Ex PB at the instance

of- cornplainant Fai:z Muhammad whereiu .rhe 'pbints of the parties

rrave been cerrectl‘l)' recorded. During Spot inspection, he took into
.po»ss'es.sio'h a T_raétdr' .re'c_l.co_lcurg.\fy'i'thcut n‘uﬁﬁb'er', u‘porr'rnspection two

) bullet;m'arks'were:'dbs:erved .rig.r_lt aide .cf. the'tbdd'y wrliie one bullet
mark on the tire. The Tractor waa taken intc possesSiorl vide recovery

_ memc, already 'evx.hi'bite‘d' asEx PWL-2/-1.:'.The eadle was later on’

' handedieyer td cciluplailnaut' 'Farz Murlamm,ad on Superdari vide
order dated 30...(_)5.2(_)22 of thlS Horr’ble Court. He alse ’took picture

- of the bullet marks of the Tracror and placed the same on Judicial file
vuhich are Ex PW-4/1 to’ Ex,.'PW-'4/3. He‘prcduced'accused Asif
‘Khan before the iudicial l\dagistrate for. obtainirig _ph'ysical cuatody
- vide application Ex. PW-4/4 which was turned'down and accused
wae sent ,to Judicia_l Loc_lc-_up. Sirrce' accused Asghar Khan was

avoiding his lawful arr‘eét_, hé applied for obtaining his warrant of

arrest U/S 204 Cr. PC vide his :application Ex. PW-4/5, which was
’accordmgly 1ssued The “report whereof 1s Ex. PW-4/6. On
21 06 2022, accused Asghar Khan produced his interim pre-arrest
barl order He formally arrested accused Asghar Khan and 1ssued his
| card of arrest Ex. PW- 4/7 Later on, hlS BBA was confirmed dated

25.06;2022; He has also mvestlgated the-cross versron’of instant case.
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He has placed on ﬁle Mechanic/expert report regarding the estimated

'arno‘unt of repair _Whioh_is incurred upon the damaged Tractor. Such
| reportls Ex PW74/8.'I;Ie reco_rded statement of PWs urs 1.6 l Cr PC.
‘. Faiz Muha'mmad nfas ‘ek.amined‘as‘ PW-Og..I-Ie 1s complainant of the
"case He stated that he on 19.05. 2022 at 18'30 hours he was

'ploughmg hjs personal property namely Shekh Kadda, Kaski Zar

" -through tractor while. hls uncle namely Slyal ‘Muhammad S/O

Ghulam Muhammad and cousin Zahir Muhammad S/O Shor
Muhammad were sitting at one side of the property. After ploughing
fot'some time,vo‘ne‘Asghar Khan S/O Urnar Khan and Aeif S/0 Noor
Habib his co-villages suddenly appeared and started firing at us with
ﬁrearms Lucklly, they escaped unhurt from their firing while the

tractor got hit. w1th thenr ﬁrmg and damaged Accused after

" committing the.offe‘nee escaped from the place of occurrence. The

occurrence is witnessed by his uncle Siyal Muhammad and cousin

- Zahir Muham’mad‘be‘sid'e me. Motive for the occurrence is disputed

over. the ‘landed property Al-oi'vill suit ‘reg'ard‘ing the disputed is
pending in the court.of Senior Civil Judge,:Orakzai at Baber mela.
He along W1th hlS uncle Slyal Muhammad reported the .matter to the
local pollce of PS Dabon at pohce station at 19:00 hours which is
endorsed by his uncle ‘Siyal Muhammad by putting his thumb

impression. ’.'Uncle of complainant namely Siyal Muhammad verified

" the contents' of FIR. On the same day .the investigation officer

- prepared site plan on his pointation.
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" Case FIR No. 14, Dated 19.05.2022; U/S 324, 427/34 PPC, PS Dabori

~10.

Siyal Muhamimad $/0 Ghulam Muhammad was examined as PW-

" 06. He stated that he was present at the place of occurrence. Accused

Asif Khan S/O Noor Habib and .Asgh_a_r Khan S$/O Umar Khan their

' co-villagers came there and started firing. at'them due to which their

: tractor got hlt and damaged while lucklly, they escaped unhurt The

11.

occurrence is wrtnessed by hrm and’ thereafter Falz Muhammad

r_eported the matter to the po_lice and he endorsed_ the report of the

" complainant by putting his thumb impression on the same.

Zahir Muhammad S/0 'Shor Muhammad was examined as PW-07.

He stated that he was: present at the place of occurrence. Accused

Asif Khan S/O Noor Hablb and Asghar Khan S/O Umar Khan their

co-villagers came there a_nd started ﬁrmg at them due to which their

' 'tracto‘r gct.hit and dama_ged While luekily, they :escaped unhurt. The

)\ occurrence is .witnessed by him and thereafter Faiz Muhammad

’V"“*l 2.

M2
\Q\Q\ \

‘M v reported the matter:to the police.

Amin Ullah was examined as PW-OS. He.stated that he is mechanic

at Hangu. He has examined the tractor being No. PK-9138, chassis

" No. 00990-78, Engine No. 565786-F in the iristant FIR prepared a

13.

14.

receipt. E)_(. PW-4/8 hy mentioning all the expenses. The total
expenses mentioned are Rs. 75000/-.

PWs .Sai'f. Ur Rehman' _OII and Cpnstabie ‘Muhammad Ismail weres
abandon’e_d by prosecution and closed its evidence.

Afterwards, statements of .accused 'L‘I/S '342 Cr.'.,.PC were recorded

wherein they pleaded not their guilt and did not wish to be examined

- on cath. They opted not to produce de"fe'nse evidence.
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. & ) State Vs ASlf Khan etc S
. ‘Case FIR No. 4 Dated 19.05: 2022 U/S 324, 427/34 PPC PS Dabort '

‘15. Arguments of the leamed Sr PP for the state, counsel for the
complamant _and. counsel for the accu‘sed‘ heardj and aval_lable record

" pe_ru'sed:i
- 16. It is th.e.casieqof' the }preseeutidn that een1plainant Fa‘iz -’Muhammad
| along with his uncle Siyal Muhamrrtad on 19.05.2022 at 19:00 hours
- reported to thelocal n'c_)liee of PS .D.abori'in. thelnolice station that he
. was b,usyl mploughmg his:.ﬁeld.s'ituated at Shekh 'Kadda, Kaski Zar
while his uncle Siyal Muhamntad S/O Ghulam Muhammad, his
ceusinAZahidr'MuhaMad S/Q'Shor; Muhammad were. sitting at the
* side of the ﬁetd.» Me'anf%rhtle, at l18,:30 hours 'a.cc'used Asghar Khan
S/O Umar Khan and Asif Khan S/b Noer Habib appeared duly'
arnaed, wjth ﬁreartns’ and"started ﬁri‘ng at 'thetn.'They escaped unhurt
- \fyhidle, the tractor hit wtth.t'he buiiets and got damaged. The accused

- decamped from the spot.after the occurrence. The occurrence is

witnessed by the complainant Faiz Muhammad, his uncle Siyal

Muhammad and COusin Zahir' Muhammad Motive for the occurrence

RN ' '
p\'\ § 22 is stated to be: dlsputed over the- landed property

DR V

R (

. the. etatements of as man_y as eight PWs' whi!e'the statements of rest -

' df the PWs Were ,ahandoned being.unnecessa_ry..'. ‘State'tnent of the
co-mplainant" Faiz Muhamrr_tad was recorded as PW-05 who stated
during his‘.crossexaminatiOn tha’t “when] went to PS fo}* the ﬁfst time.

. .after the occ.urrence I'took. the damaged tractor w:th me to the PS,
E self stated that my uncle Szyal Muhammad reached to the PS prior to

“my arrival there but the recovery memo dated 19.05.2022 prepared
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Case FIR No. 14, Dated 19.03. 2022 us 324 427/34 PPC PS Dabori

. by the 10 Ex PW 2/1 cleally shows that the mvestlgatlon officer has
- examtned the tracto'r in questlon at the spot,lThls fact 1s contradlctory
to thestatement o-f comp]ainant on the score that yyhen'he reached to
the PS for ﬁrst tlm'e for Iodgmg the report, he took the damaged
- _tractor W1th h1m to the PS with h1m then how 1t is possnble for the IO
to examm‘e the damaéed’trabtor at the spot after lodging the report as
evident from recovery memo Ex. PW-Q/ 1. The complainant has also
Stated-'that hi-s"u'_nele Siyal Muhammad .reached 'prio.r‘t_o his arri«val to
the 'PS, ‘then v»"hy the i bolice 'hav'e not menti'oned_ his name as
complainant of the ca'se..VCor"npl‘ainant in his statement as PW-05 has
also: stated that he submitted the re‘gistration _':doc'uments of the
'damaged tractor to:the pol-i‘ee,', butthe recovery 'merno. Ex. PW-2/1
clearly shows that no documents have’ been submitted by him to the
police. The mvestlgatlon report is silent about the recovery of any

E emptles from the' spot The statement of PW- 06 is alsoicontradlctory
to the record beoause PW-06, durtng cross'exammatlon has also

stated_ that he reached‘ to the PS on motorcycle while _complainant

f\aFarz Muhammad and Zahir Muhammad reached to the PS in the
SR

tractor in ‘q_uestionr. ;This'staternent of PW-06 is a]so contradtctory to
the recovery memo'Ex.j PW-‘é/ 1 'according to which,; the IO has found
the tractor in questlon in the place of occurrence and the same fact is
further conﬁrmed by the 10 whlle preparmg the site plan Ex. PW-4/]
whereln, the tractor has been shown on pomt A. If the tractor was

,already taken by the oomplainant to .the PS while going for lodging

report then how the IO has shown the same at the spot on point A at
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the time of preparation of site plan. Astomshmgly, the IO has written

in the site plan Ex. PW-4/1 that the same was prepared by him at the

g pointation of the complain'ant, but PW-06 during cross examination,

has categorically stai:e"d_: that neither he, nor the cdfr{plainant Faiz

Muhammad has visited the place of occurrence with the police on the

. day of occurrence. Complainant Faiz Muhammad during his

' statementé'siPW-O.S, has stated during cross exarmination that he has

" already ploughed t'hree‘ fields when the accused made firing but PW-

07, Zahir Muhammad during c_roés examination haS'stated that he
was presént at the distance of abdut_ 20 paces from the tractor at the
time of firing and the tractor was ploughing the first field when the

accused started ﬁring at them. All these contradictions are uncurable

.and fatal to the case of the prosecution and also create doubts about

-the presence of the complaindnt and- eye-witnesses at the time of

occurrence. The prosecution failed to bring home the charges against

- the acéUsed facing trial without any reasonable shadow of doubt. I,

3 therefore, acquit the accu_séd Asif Khan and Asghar Khan from the

18.

charges leveled against them. They are on bail. Their sureties are
discharged from: their liabi'l‘ity. Case property, if any be kept intact
till the expiry of period provided for revision/appeal.

Case __ﬁle be consigned to Record room after its completion and

necessary compilation.

. v v
- Announced. (/o
- 29.02.2024 ST &{V@ /)
o ‘ ' o Bakht Zada
Senior Civil Judge/IM
' Orakzai
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. CERTIFICATE
 ltis qertiﬁed thét this judgment consists of 10 "pages. Each page

has been dicfated, ’read,- corrected and signed by me.

iz

/l,-/

. Bakht Zada
Senior Civil Judge/IM
Orakzai
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