IN THE COURT OF BAKHT ZADA

SENIOR CIVIL JUDGE ORAKZAI AT BABER MELA

" Civil SuitNo, - - o . 86/10f2022
- " Date ofInsututlon S ;-_I: . .29.08.2022
i ‘;".-,',:Date of Decnsmn : _4 ;‘ .09, 03 2024

I Sobaldar Aznz Khan s/o Sobaldar Khan
* 2..Umar Khan's/o Sobaldar Khan .
" Both- R/O Qoum Bezot Tappa Batam Tehszl Lower District
‘~Orakzaz ' S

Ll ’.j.,l...;i."..‘.~_..';,...." .......... (Plamtzfﬁs)
B A"'VERSUS

. VAssnstant Commnssnoner Lower Orakzal - K
Iriigation Department KPK thought XEN Orakza: e
C&W through XEN C&W Orakzai .-
. ~C0ntractor Tabeeb Khan R/O Qoum Mishti, Dlstrlct Orakzai.

. e e ...... (Defendants)

N s’)!\) 5_‘“ ...:—.;'.'_

. SUIT FOR PERMANENT MANDATORY INJUNCTIONS AND
' RECOVERY OF DAMAGES THROUGH RENDITION OF
ACCOUNTS '

| '.'JUDGEMENT
©.09.03.2024

Plamtlffs Sobaldar A21z Khan and 01 other have
_ brought :the.“, m‘st'an‘t. , sun,t. agal.ns,t_ -‘det'",en.d‘ant.s Assistant

L Co'mrrllissioner _LQWer Orakzai and 03 others for permanent

.mandatory ll’lJUflCthl‘lS a'nd. r'écovg'ry*‘ of damages through
QV;@Jendmon of accounts o

Bri.ef".fé'ctsv"of:_--'th‘e‘ case .'as per plaint are that the

- .- ; plaintiffs-are -owners-in possession of Aziz Khan Market since

| .‘1'9~9'8,'06nsi's’ted of S’é{/'éjh (07) shoj)js' ‘t.o_t'a.l -.;ﬁé'.ejrs:ﬁ‘ri'ng ébqht 10
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Tehs.il

Marlas, situated at Feroz Khel Bazar. The description of the

.market is'as under; .

| TowardsSouth- l\rlain'Kalaya- Head_' Quarter and
sprin;g:'namely “Chashma‘.lumat”'.
S u Towards East .- ’Shops Playo Khel | ;ra Mir_ul-Haq
i Towards._\l\lest;—: V.acant- plot and draina'ge canal
v T'Sw'ard Nor,th-;-j'Ma”i_n' Road Feroz Kf{er .

That defendant No 03 had dug and constructed a

.tube well for one Ghulam Hablb The water of sa1d tube well

and other dra1nage water were-used to drain into a vacant plot,

,‘ 51tuated at the Western srde of Azrz Market for the last 20/30

years The dralnage water used to accumulate in front of the

market whrch has not only damaged the market owned by the

_‘plalntlffs but has also made the l1fe of people mlserable The

"pl.arntrffs-'prayed' fo'r‘ ,mandato.'ry m'j'unctlons to-the effect that

de'fendants. No:',O‘Z';and‘,‘O} be directed t'o_'ma‘ké proper drainage

~system-for the. same. That defendants No. 02 & 03 in garb of

exténsion of road -have also.turned the flow.of.water towards

_the ‘market owned by the plaintiffs. That due to recent rains, the

_market has been damaged and the busmess of” the shopkeepers

badly affected The plarntlffs prayed for permanent
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te .the '. market"_bwne’d by -ther_r;.~ According to 'nplaintiffs,
: prev1ouslya declaratorysuntwas mstltuted agalnst '_defendants |
s No702t004whlchwaswnhdrawn at theassurance ef the
~“defehdenis before thecourt, thatthey wnll .g;iv'.e'-re_lief to the
'vlplaintiffs',a b_vut‘ ;leie_r' onthey ’r_ef.us_eel "ari‘d new t_hey‘ a]ong with
 deféndani No 01 With malafids iniention are no niaking proper.
- --vdra{i‘ha‘.'g"e systemand hahé-l turned thedramage ,\':Xzé;t"erf_féwdr“ds the
'njalljk_etiq.\hned. ~b~y‘.vth‘e. -pl=a_iﬁ-ti'ffs. That the vde"fe‘r‘l,dahts are bound
0.9y the damages o the plainifls after‘assessment of the
. gionts a1
é‘céept the cla:illjn ef"t]jév'p'lain_ti..ffsf_ar'ld“'her‘l-ce t.he instant suit.
R - Defendants we resummo ned 1 nwho m : ,:d'e fendants
NoOl to 0,3"".ép“'peared’:'{b.e‘“fbfle,‘, t.h"e'.court‘:t_'hreugh re;mie'sent‘atilve
andsubmlttedwrlttenstatements, while'_‘defcndapt'Ne., 04 was
placed ._e;:id'pr_jq.eeeafe:diejx-fpzatte. '

The dnvergent pleadmgs of the partles were reduced

1

mto the followmg Issues by my learned predecessor n offlce

1 Whether the plamnfﬁ have got a cause of actzon?

s

2 Whether the suit of the p!amtyﬁ is non- mazntamable in its present
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; 3 Whether the platntij]s are estopped to sue?

' B 4 ‘_ Whether the defendants have let the waste water of tube - well’
vl::'towards the Azzz Market owned by the platnttﬁ’s ana’ have not
properly arranged zts dramage system whzch results in the
- damage to the satd market9 AR

| 5 ' Whether the plamtzﬂs have constructed the marketbzllegally over
: 'an old brtdge/culvert7 . | o
6. Whether there was already’an tnstalled drain system under the
: market ﬁom the last 25/30 years bt the same g5 blocked by the
" 3 | plazntzfﬁ whzch is causmg an zrreparable loss 10 the publtc road?
-7 Whether the plaznttﬁs are. entztled to- the recovery of zrreparable"
e -loss caused to the market by the defendants? ; o 5
~ 8. = Whether the plaznttffs are entttled to the decree as prayed for?
-9 Relzef: | | |
| Partles Vvere glven 'opportumty to produce ev1dence in support of
. ,'thelr respectlve. Aclalms The pla’mtlffs' «produced and ‘recorded the
statelnents of follow;'ng PlNS' - ‘
?&3:‘;\@ | PW 01 Plamtlff Azrz Khan s/o Sarwar Khan aged about 61
2O

£

years recorded hlS’ statement as PW Ol He reproduced the contents of

his plamt durmg hlS .exammatlon-m‘-chref. He produced the copy of the

">/\ order in prevrous SLllt t1tled “Sobaldar A21z Khal Vs C&W etc” which is

N Ex PW l/ l He also placed on ﬁle the photos of alleged affected market
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’Whlch are Ex PW 1/2 He was cross exammed by the dlstrtct attomey
PW 02, 1s the statement of Ismarl Khan s/o Ah Badshah aged
"about 47 years He stated that the market of the plamtrffs has been

""j.constructed some 26/27 years back and now due to the dramage water of

"/..

tube-well and bazar the market of the plamnffs has been damaged He
, also stated that the tenants/shopkeepers of the market have also borne

v‘l.'r'vloss due to the sa1d act of the defendants and they are entrtled for

. PW-03. is th:evsta‘t;err‘ient of W‘asil _l(hat]*slo Ahmad Khel, aged
about 45 years. e also tepeaed the, ame sory 4 alleged by the PW-
bn.’ the .Othe'r hand "the defendants produced and recorded_ the
'I.statements offollow.lng DWs."- o R A -
o DW 01 Sher Hayat sub engmeer C&W department Lower
4.v_(‘)rakza1 recorded hlS statement as DW 01 He stated that they started

work on COnstruction of culvert in' the road, which was completed but

o

PO 2N later on he was mformed that ﬂow of water through culvert is closed and
5»‘ 3 d Jrrga has been taken place between A351stant Commnssroner Lower

. N .\s“\\
Q}’To «“ﬂ, Orakzai and s the plaintiffs, wherein ‘the plaintiffs hav‘e agreed on
)

\/\ prov1d1ng altemate way for dramage of water subject to compensatlon
Wlth the consent of the plamtrffs underground water dramage system

was ~compl‘eted‘ an‘d,_., through _‘..ASS.I.St_{:lht Commrssnoner,. ,eompensatron

. -Az‘iz_Kh'an‘e‘tc VS ACLower Orakzaletc ~ ' Case No.»1§6/'l_' - Page5ofll



- ‘. amount of Rs 840 000/- was pald to the; plalntlffs He placed on ﬁle the
| :-,' : copy of the compensatlon. cheque Durmg Cross- exammatlon he stated
_ ‘:that an amount of Rs 840 000/-‘ has been pald to the plamtlffs as

' 'damages accrued'to».them -m s_hape 'of,damage'to.thelr market_.

' :VAftjeri closmg of evlden_ce by "the' co;unse'l';for the. defen‘d.ants at the
time 6f argiments o the: maif Gase, the learmed district attorney
'I'subm’itt‘ed.app‘lication'_'for.pro'ducing additional‘evidence_ in respect of the

compensatlon cheque pald to. the plamtrffs The" application‘ was .
accepted by .thlS court on 21‘12 2023 whereafter the " deféndants
| produced and recorded the statement of Muhammad Fayaz Khan,

| Tehsndar as ADW 0] Durmg hlS statement he submltted coples of the
. complamts submltted by the publlc n respect of the dralnage water ‘The
"coples of whlch are Ex ADW l/l and Ex ADW 1/2. He also submltted
the copy of decnsron took place with the consent of the plamtlffs with

- As31stant Commlssloner Lovyer Orakzal and consequent upon the said
llrga decnslon Ex ADW 1/3 the plamtlffs have recelved 02 cheques
' amountmg to Rs. 420000/- each (total 840 000/-)' The copies of the

" cheques are Ex ADW 1/4 Copy of “Qabz Ul- Wasool” in respect of the

L Durin‘g '~cro$s-examination§‘..counselA'f_or the -defendants has not

. asked.a s-in'gl'e,{q'u:es"ti'on,:about,'recei,\{ing'" of :the -allegéd ‘compensation.
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B 'F.ijrthermore;:;-the.- jolits'ide.‘of c‘ourt co‘r'nprom'i"s_e 'between' AC].L/Orakzai

, and the plamtrffs has also gone unrebutted durmg the cross exammatlon

‘ After closmg of evrdence of both the par’ues my Issue wise

;.-fgnd-lngs; 'are as',yrljdler‘-:!'*‘ o

.

'Issu'é No.02:

The plamtrffs are seekmg permanent -and mandatory

T
ARl sv

mJunetlons alo.ng wlth recovery of alleged damages .occurred to
Aziz Market owned ‘by themt due to dratnage water. The
~..-‘de-f,endant's have allegedmthelr p'r,el:imﬂinar"-ily,:’-o,bj'eot_,i-on of their
‘ wrrtten statementthatsultof .'the: _A‘pl'ai.r'itt:it;t“s i.‘s'.;‘.not...:m.a‘inta“ina-ble
: butneltherthey haveproducedany evijééﬁ‘ge_.'in thls respect nor
“this ié‘s&é is pressed durmgthe céﬂ'r's'ie 'o.jf'iargdm:ents,'th‘erefore,
" suit of the pla.i‘_r_rtif:.fs% _~is;mlaintainable.i,n its present form, issue is

- decided in negativel VT L

-

Iss“uie‘s No.- 03_t0'(l7t
L Alltheselssuesarelmked wrth ea'c}h_: other, hence,‘taken
”rto'g:ethe'r: '?t;or dlScuSSlon o

The mstant surt has heen 1nst1tuted by the plaintiffs
agarnst the defendants on 29 08 2022 whereln they have prayed

for permanent and mandatory ll‘ljl,ll‘lCthl‘lS and recovery of

: damages a'gainSt:'the“"defenda'nts' in  respect -of restraining the
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d,efendants :fr'orn"_; fu'r'ther., d_am,aging' t];g? market owned by the

g .plalntlffs '-_‘-ndl\---'_i_"ssuancef-‘-of‘” mandatory . : injunctions  for

A

2 ~construct10n of proper d:ra'i"n’a-ge,._"}sys_teni} and recovery . of

.'.recov'ery. of dan}ages' ,caused- -to the ,_market,- owned by the

».plamtlffs due_-;to.i~the .dr_ainage and. rain‘. Wa-ter through

o Cee e
. PETICON r_.-rA.

,""assessment of damages and rendrtron of accounts Durmg the

penden’cy;.of 'the"_ln-stant su1t',-- 't-hje p_laln_tl'ffs.outSJde the court

.rea'ch.ed ’at -an; a‘gre'emen-t- with de‘fendant' No. 01 Assistant

L
t

_commrssroner Lower Orakzal The sard agreement dated

s
. |"

23: 06 2023 1s Ex ADW 1/3 Wthh has gone unrebutted durmg

_cross-exa‘mlnatlon_~a‘nd;:none of ,the PW'S* »ha,ve uttered a smgle‘

o ~,w0r‘d.,1abou,t-~:."_the-;~s,ame The plamtrffs hav‘.e!.’_'per'mitted the

' '_'defendants w1th therr sweet well to construct an underground

- drainage system in the market'subject to payment of

compensatjon:;_”l_“he,’agreement“.'is duly signed b){"the._parties and

: "}"}c’bn"seq"qen't -_up'd_n-f the- fsai,d;.agr‘e'eme’m “both. ‘the: plaintiffs have -

'recerved 02 compensatron cheques each amounting to Rs.

W 420 000/ Wthh are Ex ADW 1/4 and the same are duly mentloned in

| 0v~

1,"\ \5 éf@abz—Ul Wasoo]”’ Ex ADW-1/5 The date mentroned on the said
X \i\\}.@\)e
Z \j cheques is. 12 09 2023 Wthh denotes that subsequent to agreement

dated: 13.06. 2023 Ex. ADW 1/3, the plamtrffs have recelved the said

- eompensa_tron‘ eheques.- Now.:,aceordrng to agreement, the plaintiffs have
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. nokt oy “allowed the ‘defendants,to-cansiruét inderground drainage
‘ system butthe samewasconstructedand the b'ia:ia{i%fsf:’have' also

' .recei'v.‘ed the -,co.‘rnp'en_sation, but .astonishingly the instant suit was not

. withdraie 5y he DT with malafde intntion, Now, when the .

' plain'tit:"t”s"have"‘al-id\'ved: the 'de:fendants to .cons't'r'uct the” u:nderground
.-'.dralnage systern m the market' thelr prayer regardmg permanent and

° -{mandatory m;uncltrons has a]ready become mfructuous Slmrlarly, the

o pla.mtrffsv have a’lready recelved compensatlon amountmg to Rs.
840, 000/-.Wlth0ut any protest wnth thelr svveet well In.sth like

‘ .01rcumstances seekmg further compensatlon is out of questlon The

: 'I";':-'plamtrffs were estopped to sue the defendants after agree'ment Ex ADW-

| 173 and recervmg compensatlon cheques Ex AbW 1/4 There is no need

| .to dlSCUSS further rssues No 04 05 06 & 07 as the plamtlffs have

- i.vii‘already got rehef m respect of the same outsrde the court Issue No 03 1S

-decnded in’ posrtlve whlle 1ssues no: 05 to 07 are disposed off

accor‘ding.ly.

' '.Issue"s“‘”No.‘w.-(')‘l'?. &08 R '
BOth‘ these issues are interlinked, hence, taken together

for drscussmn

As dlscussed over my detarled dlscussron over lssues no.

”

03 to 07 1t has been establrshed that the plamtrffs have reached

on an‘-‘agreem'ent ‘with the defendants. regardmg constructron of

- Aj?izt(han :etc‘:.VS."AC'LoWer'.:Qraléz:ai:e'tc";',: .,Gase'Nof}Sd/lf Page~9.of 11



'underground water dramage system The sald agreement has

'.:.‘taken place durmg the pendency of thlS suit. on. 23 06 2023

.

.-"Wthh lS Ex ADW 1/3 and has gone unrebutted durmg cross-' ’

examinatron andlm consequent‘upon _the same, the plaintiffs have

:.recelved the compensatlon cheques dated 12 09 2023 in respect of

: whrch “Qabz-Ul Wasool” Ex ADW-I/S 1s avar]able on the case' ﬁle The
- plamtrffs in pursuance to. the said agreement have already allowed the
'-'\defenda'nts '~to’.‘constructj,underground,dramage system m.the market
:WhICh has already been completed by the defendants and have received
" the compe’nsatlon. wtth .thelr own'. sweet well w1thout any- protest, -
ther'efore proceeding further' with the instant  suit after. agreement
Ex ADW 1/3 by the plamtlffs seems to be based on malaﬁde therefore

rrssue no: OI & 08 are dec1ded m negatlve
"RELIEF:

As seduel to my above issue- w1se flndmgs the
‘plalntlffs have already got the relief, prayed for in the instant
‘su1t out31de the court on the ba51s of agreement Ex.ADW-1/3
Wthh has taken place durmg the pendency of surt therefore suit of the

'plamtlffs 1s hereby dlsmlssed wrth no order as to cost

: Case file ,b‘e consigned to the record room after its

. /

ABakht Zada) "
."{Senior Civil Judge,
* Grakzai (at Baber Mela)
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' Announced S e 0 N

-------



. CERTIFICATE .
S - Certlﬁed that thlS judgment of mine consists of eleven
| (11) pé'géjs;"éaphi l."ia.s:bé_éﬁ ‘chec':ke&,.‘ corrected ‘where necessary and
" signed by me.. o , L '
e T ..+ (BakhtZada)

oo 0L Senior Civil Judge,
Coe e - Orakzai at (Baber Mela)
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