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B BEFORE THE COURT OF -
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA -

ClVll Appeal No CA—15/ 14 of 2022

Date of institution: 20. 10 2022
"Date of decision: 28.11.2022

New Orakzai Flour Mills situated at opposite WAPDA House Thall Road
- Hangu, through its owner Doctor Malak Ghazi Gulab Jamal son of Jamal Dar
re51dent of House No 72 Slmbh Road, Barakoh Islamabad
IR SRR TP (Appellant/plamtlff)

o 4 s Vets'us o |
1. Drstrlct Food Controller Orakzali, Railway Road Hangu Khyber
Pakhtunkhwa ' -
2. Secretary Food Department Khyber Pakhtunkhwa Sahib Zada Abdulf
Qayyum Road C1V1l Secretarlat Peshawa1 o
3. Deputy Commlssmner Orakza1 Dlstr1ct Headquarter Orakzal at Baber
Mela DlStriCt Hangu | 4' o
4, Addltronal Assistant Commlsswner Drstrlct Headquarter Orakzai at
Baber Mela District Hangu.
5. Executi\fe' Engineer Communication " & Work Services, District
Orak:zai, at Baber Mela District Hangu. - BRERE
- 6. Tehsildar Lower Orakzai at Tehsil Headduarters Kalaya Lower
Orakzai. ; " | '
7. Commissioner Kohat Division Kohat OTS Road Jungle Khel Kohat.
8. Secretary Home & ‘Tribal - Affairs Departrnent KPK Sahibzada Abdul'
| Qayyum Road Civil Secretariat, Peshawar.

e (Respondents/defendants)

Appeal against J udgement, Decree and Order dated 07.10.2022, passed
' in Civil Suit No. 37/1 of 2022.

[
JU DGMENT

Instant C1v1l Appeal has been preferred by the appellant/plamtlff

agamst the J udgment Decree & O1der dated 07. lO 2022, passed by learned




was rejected under Order-7 Rule 1 1 Code of C1v1l Procedure 1908
.' ., 2.

was allotted quota of ﬂour for Dlstrlct Orakzar as sole drstrlbutor in the area.

Pakhtunkhwa initiated process of acquisition of land through Deputy
Commissioner Orakzai being District Land Acquisition Collector, for
estabhs‘h.lngh food v;gram storage on the prescribed criteria. The site proposed

 for such Godown was eelected in'th'e area which is far a\;vay from the location
of plalntifflé Mlll. Tniéfact: df defendants was al.leg'edly'Based on mala ﬁd_e:
| and ie exnected:t!d cause ioes'not onl:}; to'the.p:laintiflf but.to the costulners 'as
well The matteri was agitate.d' in Writ Petition WP No. 2987-P/2021 which
vtzaé dectded onl 2l9ztl)§-202l" the operating part of Which speaks that the»
- Distrlct Collector shall decrde the ob]ectlon petltlon and if no objectlon is
pendlng, the \;vrrt petltton shall be treated as objectlon petition and be decided
in accordance w1th law w1th1n one month. Second wrlt petltlon bearmg No |

WP No.1260-P/2022 was filed and was decided on 05 07 2022 by dlsnt1351ng

the same on the score. of being not maintainable. The matter was agitated in
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the Civil Suit where respondents'had presented application for rejectron of
plaint which was allowed.

3.

Defendants/respondents on appearance objected the suit on various

legal as well as factual grounds in their uvritten statement. Tt wae Specrﬁcafiy
r‘)‘leaded tghat:nelther cause of actlon has oeen:diéclosed in contents of thelplarnt
nor the ptalntlfé has got locus standai to file suit. Jurisdictlon of the Court was
“also questlo'nedfln At‘he netrtion with the r)rayer of rejectlng plaint

4.
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The learned Trial Court has obtained reply of the petition and on
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Orjkza at Hangu ‘

hearlng the partles rej.e‘cted the plaint on the score of lacking JUI‘ISdlCthI’l‘
SAYED DOOD-~
Mgt Dist ctipéew

C1v11 Judge-l Orakza1 1r'1 Civil Suit bearing No.37/1 of 2022; whereby, plaint

It was 9" of October, 2020 when Secretary Food Department Khyber'.

sy

Plalntlff has estabhshed New Orakzai Flour M111 in the year 1999 and




.
.
.
, :
. ' N .

' e ammammmaee rim e 4 thmme A me 4w e eiaisbem - gmas e mm s we ca aa w o mag e . [ PapE—
T E & R IRt T NP Cem e e s s s s - i

Feehng aggrieved plamtlff preferred instant C1v11 Appeal wh1ch is: under;;‘”"f.jf__::
o con31derat10n | - | | | i
o 5. Learned counsel representing appellant argued that the matter in issue .

., .' of the suit 1s that of purely c1v1l nature carrylng actual controversy and does .. -
- not fall Wlthm the ambit of the _]urlSdICtIOIl of Land AchISltIOI’l Collector The o

Civil Court be1ng Court of ultimate jurisdiction is competent and is single

available lforum for determination of factual controversy of the civil nature.-

: The Flour‘ Mill of theplamtlff is the} exclusive and sole distributor of flour and

is runnin:g'oh thle, basis of specified quota of flour for District Orakzai. If the

site propo’sed‘hafs Aheen ﬁnaliied, the plaintiff’s mill as well as the costumers.

will suffer huge .ﬁ'naratcial‘ loss; that too, in continuation. It was added that‘ :the

proposed s1te ‘has .b'een selected in violation of the pohcy of the Prov1nc1al

‘Government. It wa-s' concluded that the contents of the plaint have been

misconceitle‘d follo'“'/:e'd by \;vrong ahplication of Law od the given facts 'nee‘d

interferenceof thlS Court. |

6. Learned l)1strrct Attorney Orakzai anld S.upvevrintendenlt to the Office Ao‘f

Deputy Commlssroner Orakza1 belng respondents/defendants are of the stance

 that land acqulsmon for construction of Food Gram Godown ‘Orak;ai has'

been initiated in the light of the Policy of the Government after technical

assessment while keepmglln view the needs and proher utilization of the

prOJeCt The land acqulsmon is in the process of award and law on the subject'

has fully been complied with. The objection petition referred by honorable,

the Peshal\‘ﬁvar. I—hlgh Court, Peshawar has been dismissed on its merit by the:

: Land Acqu151t10n Collector Orakzai and further remedy of referee Judge is

available to the pla1nt1ff The learned Trial Court hasri ghtly rejected the plaint

and proceeding further with the matter is of no use; the District Attorney of
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' 7. Objcctive peru_s,e'll”of impugned order reflects that the bléinf has bee_ﬁ-r

| fejected uﬁder Ordérﬁ Rule-11 Code of Civil Procedure, 1908; thét too, on: o
| - the Ascor'e._ll ‘c-‘)f- lackmg jurisdiction. Whether the _Civil Court is héying: SR
jurisdiction and :thgt,-fhé rejection of plaint has rightly been carried out 'ar'éf' |
questions for detemylin‘ati‘éﬁl in instant appeal. Se;:tion 5A of the Land
Acquisition Act 1894, is reproduced herein below being relevant provision of'
law:
[S-A. Heéfing,é)f objlec:tions.---(l)Any person interested in any land whlch
ﬁas been -n'btifi‘e'd“ t.mdéli': Seétion-4, sub Seétionl(l)-, és bei:ng 1‘1ee:d-énd' a;"ér
 likely to be: nee:ide;l:fdr a‘ 'pu'blic purpose or for a cdxﬁpany may, within 30
days after the i§suié of the hotification, object to the acquisition of lénd or
of any land i;l the Ibéaiity, as the caée -may be
(2) Every objection under sub Section (1) shall be made to the collector

in writing and the collector shall give the objector an opportunity of being.

heard all such objections and after making such further inquiry, if any as

i i

he thinl{s iijﬁécejssati';, submit the case for the decision of the Provincial
‘('}ove‘r.nm'e'nt,' tblg‘e:‘tﬁér with the record of the pr'oéé.ediﬁgs héid by him and

‘a report containing his recommendation on the obje'ctions. The decision

'
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of the Provincial Government on the objection shall be final.

(3) '.F‘o:r'-th'g plilrl"[:)'dsé of this section, a person shall be deemed to be

l;ntél;ested m ilz‘ilid”who Would be entitled to claim and interest in

: compensatlon lf the land were requiféﬁ u:hd.er‘thi's Aéti]

The word "interested” s been used in Section-5A of the Land Acquisition
Act,1 8‘94,‘ whlch obviously include the plaintiff as he is interested in the land

under acqulsltlon By ijlﬁpl‘fcat:ion. Itis pléintiff who seel;s reh;edy agéi_;lsf tl;e‘

-~ acquisition of such land and suggesting some other site near the flour mill of

the plaintiff ancjlffthﬁ;,.lié, by consequence, falls within the definition of the=

Adcll: District & $es&iéh€ Judge
Orakzat at Hangu




"-person 1nterested in the land notrﬁed under Sectlon 4 of the Land Acqulsltlon '

| ." Act 1894 for constructlon of Food Grain Godown. Further, the word "obJect o

-~ to the,acqulsltlon of .land"‘_mcludes every type of dispute. S1mllarly,-.a- SV

- meehanism"has%dlready- been provided under Land Acquisition Act, 1894, for

settlement of .disp'ute- of all types and natures pertaining to every matter of

" acquisition.:Moreeo, Section-5A of Land Acquisition Act, 1894, on providing

- mechanism for dispute resolution impliedly excludes the jurisdiction of Civil

Court and thus it has righ;tly been determined by'the learned Trial Court that

~ Civil Court has g‘ot‘no’ jurisdiction. It is not out of place to mention that

honorable the Peshawar High Court, Peshawar vide Judgement dated 05-07-

2022 passed in Writ petition No. 1260-P/2022 titled "New Orakzai Flour Mills

, N T 4
vs Government of Khyber Pakhtunkhwa & Other" has termed the matter in

issue of the suit as executive decision of Executive Authority that cannot be
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reviewed in the Court. As for as operating part of the impugned order is

concerned, it is well settled notion of the Law that objection to jurisdiction

shall be dealt wrth under Order-7 Rule- 10 of the Code of Civil Procedure, .

. 1908 and Rule 11 of thls Order 1s not apphcable to the bar of Jurrsdrctlon

(1986 CLC_ 1‘181). The Trial Court was required to attract Rule-10 which

. prescribes the return of plaint instead of rejecting of the plaint. The faw on the

~ subject is mandatory‘ in nature as an adjudication by a Court without

jurisdiction is- Coram non judice. When the Court lacks jurisdiction, the plaint

is to be returned for pres;en“rat.ion't‘o proper forum and Court cannot pdsé any .

| Judicial Order (2013 MLD 1332-2011 CLC 1450).

et Distri

8. For what has been dlscussed above appeal is partlally allowed to the
, SPUT

| extent of settmg asrde order of re]ectron of plaint under Order—7 Rule-11 of
Code of CiVil Procedure 1908. The case is 'rernanded back to the learned

" Tr1al Court lt_;or return of plamt under Order—7 Rule- 10 of Code of Clvrl'
AYED Fﬁl% asg‘ens‘)udge T T T s e e

Orakzai at tHangy
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Procedure 1908 on the score ‘of lacking jUI'lSdlCthl’l The appellant/plalntlff ‘

B ‘..,shall appear before the leamed Trlal Judge for rece1v1ng plamt w1th:fl"t""‘t"j”' o

1:'; e.ndors-emen‘t theteon the date of i 1ts presentatton ‘and return the name of thei:vi:- P
- ;:‘_"..-jpartyh pl‘esyé;tf’td, tt atld a brlef statement of reasons for such return of plaint. "'. '-
. 'Reqms,lthned recorti be .tetux;ned w1th co‘pAy. of thlS Jndgernent \tvhereas Flle’_~
: o‘f this Conrt be consigned to District Record Room, Orakzai as prescrlbed"
within span allowed fof.

* Announced in the "olp:en' Court
28112022

N : Sayed Fazal Wad od,
T R e C ~ ADJ, Orakzai at Baber Mela
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CERTIFICATE

Certlﬁed that thlS Judgment is cons1stmg upon six (06) pages; each of
which has been S1gned by the under31gned after makmg necessary correctlons

therein and read over. -

Say
ADJ, Orakzai al Baber Mela -
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