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IN THE COURT OF ZAHIR KHAN CIVIL JUDGE-I, KALAYA, ORAKZAI

Case # E 97/1 of 2019.
Date of Original Institution = 26.06.2019.
Date of Present Institution = 19.06.2021.

Date of Decision 21.09.2022.

Inaz Ali S/O Gul Khan Ali R/O Qaum Mani Khel, Village Ahmad Khel,
Tehsil Lower, District Orakzai.

.............................................................................. (Plaintiff)

Versus

Ilham Ali S/O Ikram Ali R/O Qaum Mani Khel, Village Ahmad Khel, Tehsil
Lower, District Orakzai.

........................................................................... (Defendant)
SUIT FOR DECLARATION CUM-PERMENENT INJUNCTION AND
- POSSESSION AS ALTERNTE
JUDGEMENT
©21.09.2022

L% ..
civit JudgelJM . .
kzai  same. That the matter in controversy was resolved with the father of

Kalaya Ora
Y| jodlo>™

Parties present. Arguments already heard and record perused.
Through this judgement, I am going to decide the suit in hand
filed by plaintiff inaz Ali against the defendant ilham Ali.

(1). Brief facts of the case in hand are that plaintiff has filed the instant suit
for declaration, perpetual injunction and possession as alternate against
the defendant to the effect that plaintiff is being using the suit pathway
passing through the fields of defendant as the only access to his

residential house since 2006 and defendant has got no right to block the

defendant through a Jirga held in the year 2012. The Jirga members
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delivered their verdict and it was reduced into writing on 31.08.2012.
Per Jirga decision, plaintiff was allowed to use the pathway free of any
encumbrance aﬁd obstruction forever and defendant was restrained
from blocking/making hinderance in the pathway. That defendant was
asked time and again to admit the legal claim of plaintiff but in vain,
hence, the present suit.

With due process of law and procedure, defendant was summoned, who
appeared before the court and contested the suit by filing written
statement and reply. Defendant raised several legal and factual

objections in his written statement.

From divergent pleadings of the parties, the following issues were

framed for adjudication of real controversy between the parties.

ISSUES

. Whether the plaintiff has got cause of action? OPP

Whether disputed path is the exclusive ownership of plaintiff? OPP

. ‘Whether plaintiff has affected an agreement with the father of the

defendant through Jirga verdict in year 2012 regarding the use of
disputed path free of any encumbrance and obstruction forever and

its affect? OPP

. Whether the disputed path is the only pathway for access and exit to

the plaintiff’s house? OPP

. Whether suit of the plaintiff is competent in its present form? OPD

6. Whether plaintiff is entitled to the decree as prayed for? OPP




(4).

(5).

(6).

(7).

(8).
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Relief?

Upon submission of list of witnesses, both the parties on being
provided with an opportunity to adduce their desired evidence, the

parties produced their respective evidence.

After the completion of evidence, arguments of the learned counsel
for the parties were heard and record of the case file was gone

through with their valuable assistance.

During course of recording evidence, plaintiff in support of his claim
and contention produced 03 witnesses.

Plaintiff himself appeared and deposed as PW-01. He reiterated the
averments of plaint. He produced sketch of his house/disputed path
taken through Google Earth as Ex. PW-1/1. Copy of Jirga verdict
dated 31.08.2012 is Ex. PW-1/2. He lastly requested for decree of
suit against the defendant as prayed for.

Syed Haziq Ali Shah, one of the Jirga members, appeared and
deposed as PW-02. He stated that in order to resolve the matter in
controversy, a Jirga was held per customs and traditions of the
loclality. At the time of Jirga, Ikram Ali (father of defendant) was
also present. He further stated that Jirga decision dated 31.08.2021

correctly bears his signature.

9). Mustafa Hassan, appeared and deposed as PW-03. He stated that he

has signed the Jirga decision Ex. PW-1/2 as witness and the same

correctly bears his signature. Copy of his CNIC is Ex. PW-3/1.



8 ? Inaz Ali vs Ilham Al

- Page 4 of 14
Thereafter, evidence of plaintiff was closed.

(10).Defendant in support of his claim and contention produced only one
witness.

(11).Ilham Ali, defendant himself appeared and deposed aé DW-01. He
denied the claim of plaintiff asserting that the property through
which the suit pathway passes, is his ancestral ownership and that
there is an alternate passage available to plaintiff. He produced
document pertaining to exchange of land with' one Syed Hashim Jan
as Ex. DW-1/1. Photographs of the fields and alleged alternate
passage available to plaintiff are Ex. DW-1/2 and Ex. DW-1/3. He
lastly requested for dismissal of the éuit of plaintiff.

Thereafter, evidence of defendant was closed.

(12).After completion of evidence of the parties, arguments of the learned
counsel for the parties were heard and record of the case file was
gone through with their valuable assistance.

My issue wise findings are as under: -

Issue No.02.

Whether disputed path is the exclusive ownership of plaintiff?

OPP
},104 [02>  (13).Record transpires that plaintiff has not claimed ownership of the

éf;“ judgemm disputed path. Plaintiff, in his plaint and in evidence produced by
him, has categorically admitted that the disputed path passes through

the field/land of defendant but he has a‘ legal right to use the same on
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the strength of agreement/Jirga decision dated 31.08.2012. On the
other hand, defendant produced documentary proof establishing his
ownership in respect of the field/land through which the disputed
pathway passes, resultantly, issue No. 2 become redundant and

decided accordingly.

Issue No.03.

Whether plaintiff has affected an agreement with the father of
the defendant through Jirga verdict in year 2012 regarding the
use of disputed path free of any encumbrance and obstruction

forever and its affect? OPP

(14).Burden of proof regarding issue No. 3 was on plaintiff. Claim of

plaintiff is that the suit pathway is being used by him since 2006 and
that defendant has got no right to make hinderance by blocking the
pathway leading to his house passes .through the field/land of
defendant. An agreement in respect of the disputed pathway was
executed on 31.08.2012. Agreement/Jirga decision dated 31.08.2012

is Ex. PW-1/2.

(15).Ex. PW-1/2, is copy of the agreement/Jirga decision dated

31.08;2012. Plaintiff was allowed to produce secondary evidence in
respect of Jirga decision vide order dated 10.03.2021 as original
Jirga verdict was neither in possession of plaintiff nor in his reach
~and the person, alleged to be in possession of original document, has

already died.
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(16).As per version of the plaintiff, the matter in controversy was
resolved with thé father of defendant through Jirga decision dated
31.08.2012. Jirga decision was reduced into writing. The document
exhibited as Ex. PW-1/2 is the only documentary proof of claim of
plaintiff. According to Ex. PW-1/2, Ikram Ali (father of defendant)
and children of Gul Khan (father of plaintiff) were allowed by the
Jirga members to use the pathway and it was agreed that the
pathway will be kept open for children of Ikram Ali and children of
Gul Khan free of encumbrance and obstruction forever.

(17).The contents of Jirga verdict Ex. PW-1/2 are as under;

u?-tggdjfl.,géuijc_d‘r/,d;d‘ri/lo/;zvgli_ui’:uwu,;ul?(él,ku/
K i 131.08.2012 3,087 2-BU T L 2106 S AE ey,
éug‘IUBfUIA@a}@lJJ‘(‘!ﬁLu:-d)c:«)(glJL./JL*}I%A/;(&rU/Imé
(rfl:/u,_,-g_K DL stk S imaT o F o Amd At oz
Ko WL Loond Lunlgefmd

_.y;,bﬁwéf c i et L F e ShE p s

/ (18).As stated above, the claim of plaintiff moves around the decision of
Jirga da:ged 31.08.2012 whereby matter in controversy was resolved
) between the parties. Burdon was on plaintiff to establish that per

ZAHIR KHA‘?M Jirga decision, he was allowed to use the passage. Jirga member

zai
Kalaya Oralk namely Syed Haziq Ali Shah, who deposed as PW-02, fully
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supported the claim of plaintiff. He admitted Ex. PW-1/2 to be
correct and correctly bears his signature. Similarly, Mustafa Hassan,
who deposed as PW-03 also supported the plea of plaintiff. He was
not a Jirga fnember but he has signed the Jirga decision Ex. PW-1/2.
He also stated that Ex. PW-1/2 was signed by Jirga members and

other witnesses in his presence.

(19).Defendant, objecting Ex. PW-1/2 has contended that he is lawful

owner of the field/land through which the disputed pathway passes.
That Jirga was held between plaintiff’s father and Syed Hashim
(first owner of the property). The said Syed Hashim was not owner
of the property at the time of Jirga decision, therefore, the same is
not binding on defendant. Defendant has further objected that there
is no specification of pathway in Ex. PW-1/2 and that there is an
alternate access available to plaintiff. Plaintiff has no prerogative to
claim easement of passage on the ground of convenience as
easement of necessity was not to be allowed at wish and whims of
plaintiff if other alternate access was available. It is further
contended that execution of Ex. PW-1/2 has been denied by
defendant, therefore, production of attesting witnesses was
mandatory requirement of law but plaintiff failed to prove the

execution of the said document as per law.

RKHANQO) As far as objectlon of defendant regarding non- spec1ﬁcat10n of
udgeIJM‘

pathway in Ex. PW-1/2 is concerned, PW-02 in his cross
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examination clarified that as  per local customs and traditions,
path/way means a path for funeral procession and a path for donkey

with load on it etc.

Mzt F A Lf}i’]l,«T-,_;/?K“LULJK/‘;/‘J;IJ/‘JEX. PW-1/2 Sy

Blssd sl Gl 2 8 Lotlrs AL6E A b L ttsse e S 751 Ly S

Ao L b Ex PW-1/2 ool ot W L2 Qe £
L @;L*)J:/ué_(bjrf Wisiezszr 53IE

(21).As per practice prevailed in the Erstwhile FATA, the Jirga members
used to Highlight/mention_the main matter in controversy avoiding
mentioning minute details in the Jirga decisions. The Jirga member
has categorically stated that the disputed path. was
specified/identified and parties knew the matter in controversy.

(22).As far as objection of defendant that document Ex. PW-1/2 has not
been proved per law. It is held that Ex. PW-1/2 is supported by all
PWs produced by plaintiff. PW-02 is a Jirga member while PW-03
is witness to Ex. PW-1/2. As per Article 79 of the Qanon-e-
Shahadat, 1984 where a document by law was required to be
attested, then iﬁ case of denial of its execution, production of
attesting witnesses would be mandatory requirement. As stated
above, PWs produced by plaintiff supported Ex. PW-1/2. Even

ZAHIR KHAN otherwise, Ex. PW-1/2 was executed prior to merger of Erstwhile

i
Kalaya Orakza FATA into Khyber Pakhtunkhwa, therefore, it was not required by
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| law to be attested. If a document was not required by law to be
attested by a witness, then there would be no legal requirement to
produce attesting witnesses.

(23).Record also transpires that when the field/land was exchanged by

father of defendant with one Syed Hashim Jan, plaintiff objected the
same through “Ghag”. The matter was referred to Jirga. Jirga
allowed father of defendant to cultivate/use the éxchanged field/land
and sons of Gul Khan (plaintiff and his brother namely Hashmat)
were allowed to use the passage through the said field/land. There is
no revenue record in the this newly merged district of Orakzai. The
only documentary proof on which plaintiff has based his claim is the
Jirga decision/agreement dated 31.08.2012 exhibited as Ex. PW-1/2.
This document has not been specifically denied by defendant in his
written statement. Defendant, who deposed as DW-01, admitted in
his cross examination that Ex. PW-1/2 was executed between

plaintiff and Syed Hashim Jan.

p"'lrécf‘&L‘)Eg'rﬁQd::/}lﬁc/(u’jﬁ;cléj.u!%p}a}ulg(ﬁg,“w
e FEx. PW-1/265 4

(24).Before merger of Erstwhile FATA into Khyber Pakhtunkhwa, there

was a mechanism of conflict resolution through the Jirga system in

FATA. The Jirga system was a conflict resolution body in the tribal

21 / o’i/ orv areas in the absence of formal legal and justice system. Elders of the

ZAH!R;KH‘??M locality would act as Jirga members to resolve the ‘matter in
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controversy. The parties would be abided by the Jirga decision. In
the instant case, the matter in controversy was resolved through Jirga

in favour of plaintiff.

(25).Keeping in view the above discussion, it is held that plaintiff

executed an agreement with father of the defendant through Jirga
decision dated 31.08.2012 regarding the use of disputed pathway
free of any encumbrance and obs.truction forever having a binding
affect, resultantly, issue No.03 is decided in pdsitive in favor of

plaintiff and against the defendant.

Issue No. 4

Whether the disputed path is the only pathway for access and
exit to the plaintiff’s house? QPP

(26).As per claim of plaintiff, plaintiff is being using the disputed

pathway as the only access to his house since 2006 and defendant
has no right to block the same. Thét the matter in controversy was
resolved with the father of defendant through Jirga in the year 2012
and the Jirga decision was reduced into writing accordingly. Copy of
the same is Ex. PW-1/2. Per contention of plaintiff, there is no
alternate access available to plaintiff. On the other hand, defendant
has alleged that there is an alternate access available to the plaintiff
which has been blocked by plaintiff by planting trees and iﬁ order to
grab field/land of defendant, plaintiff has filed the instant suit which

is liable to be dismissed.
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(27).Plaintiff has placed reliance on Jirga decision exhibited as Ex. PW-
1/2 which is discussed in detail while discussing issue No. 3. During
course of triai, plaintiff, who deposed as PW-01, produced Google
Earth Sketch as Ex. PW-1/1, wherein the pathway in question is
mentioned ét point ‘A’ and ‘B’. Point ‘E’ is the house of defendant.
Point ‘D’ is the hoﬁse of plaintiff. Point ‘C’ is the house of one
Safeer Ali. Point ‘F’ is the place where plaintiff has planted trees
and there is property of the said Safeer Ali adjacent to the disputed
path.

(28).0n the other hand, defendant, who deposed as DW-01 produced
photographs Ex. DW-1/2 and Ex. DW-1/3 alleging that there is an
alternate access available to the plaintiff at point ‘F’ of Ex. PW-1/1
which has been blocked by plaintiff by planting trees. It is further
alleged that the alternate passage is a paved way but plaintiff,
instead of opting to use that paved way, is bent upon using the suit
pathway which passes through the property/land owned by
defendant. It is alleged that point ‘F’ is the alternate access available
to plaintiff.

(29).Burdon of proof was on plain’;iff to establish that the suit path is the

/f only access available to him to his holuse. Per record, the alleged
alternate pathway passes through the land of one Safeer Ali and
there are trees and boundary wall of the house of the said Safeer Ali.

2 AHIR KH??M At the time of Jirga, father of defendant and Syed Hashim Jan did
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not advance this objection. It was never alleged/claimed before the

Jirga that plaintiff has the option of an alternate access. Father of

defendant was allowed to use the exchanged land and construct
house only when it was agreed that father of defendant will allow
plaintiff to use the suit pathway. The agreement was executed
between the parties in respect of the suit pathway. It was decided
that plaintiff is entitled to use the suit pathway leading to his house
passes through the field of defendant free of encumbrance and
obstruction forever.

(30).Defendant, who deposed as DW-01, admitted in his cross
examination that point ‘F’ (of Ex. PW-1/1) is the property of Safeer
Ali. He further admitted that there is boundary wall of the house of
the said Safeer Ali at the relevant point which means that there is no
alternate pathway available to plaintiff at point ‘F’. The suit path is
the only access to the house of plaintiff. Even otherwise, it was the.
father of defendant who agreed that plaintiff will use the suit
pathway free of any encumbrance and obstruction forever not the
said Safeer Ali.

(31).Furthermore, plaintiff filed application for appointment of local
commission for spot inspection to determine thét the suit pathway

exists at the spot and petitioner/plaintiff is being using it since long

-~

2 / / 09 /0 p2 g and that there is no alternate pathway available to the plaintiff. This
KHAN :
Z‘N:%iidgewm application was strongly contested by defendant. DW-01, in his
Civi
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cross examination, categorically refused to determine this fact of
alternate pathway through local commission.

(32). Keeping in view the above discussion, it is held that the disputed
path is the only access and exit to the plaintiff’s house, hence, issue
decided in affirmative in favour of plaintiff against the defendant.
Issue No. 05:

Whether suit of the plaintiff is competent in its present form?
OPP

(33).Law requires that plaintiff should claim entire relief. Suit has to be
framed so to afford ground for final decision upon the subject in
dispute and to prevent further litigation. Nothing has been brought
on record which could show that suit of plaintiff is not competent in
its present form. No formal defect has been established, hence, suit

_of plaintiff is held to be competent in its present form. Issue decided
in affirmative.
Issue No. 1 & 6.

(34).In the light of foregoing discussion, plaintiff has proved his stance
through cogent, convincing and reliable documentary and oral
evidence, therefore, he has got cause of action and is entitled to the

N decree in his favour against the defendant. Plaintiff has the right to

use the pathway as access to his house and defendant shall not

01//07/03/‘ |
HIR WKHAN  restrain plaintiff from using the pathway leading to his house.

civil JudgeldM |

Kalay

a Orakzai
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Defendant shall not hinder the pathway in any way for plaintiff.
Both these issues are decided in positive in favour of plaintiff.
Relief?

(35).Crux of my issue wise discussion is that suit of the plaintiff is hereby
decreed in his favour against the defendant. Plaintiff has the right to
use the pathway as access to his house and defendant is directed nbt
to restrain plaintiff from using the pathway leading to his house.
Defendant shall not hinder the pathway in any way for plaintiff. No
order as to cost.

(36).File be consigned to record room after tﬁe necessary completion and

compilation.

ANNOUNCED '
21.09.2022
- ahir Khan

Civil Judge-I, Kalaya, Orakzai




