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Haii Gul Habib etc. Vs Abdul Badshah.etc, .

22.12.2022

Parties pres:ent'. |

'l"hroﬁgh t-h_‘i-s single order I want to dispose of 02
applicationé, ]f01 :-r.ejé;:ti‘on of plaint under Order VII i{ule 11
and lsection‘i_l.' CPC ﬁled by the defendants and 2. for

withdrawal of the suit with the permission to file fresh suit filed

~ by plaintiffs.

Argumcnts ah:"e:ad)"/_ heard and record perused.
| Brief fact%of 1hc c_asev are that plaintiffs have filed the |
instant suit for.dé(;léfatioh.cum perpetual injunction to the effect
that plaintiffs;;‘énd::ld'efendants are co-owners and co-sharers in
the suit prdﬁeriy_.,_;dclihsisting of fields and mountains called
Mbrdagan‘ -an;_d:‘ -B&fl;ra}fae situated at Central Orakzai, fully
detailed in the hg:a;inote:(')f the plaint. Plaintiffs have also sought
rendition of accounts and po‘srsés:sion through partition.
Defén(i;a:ﬁt.'s-t-f_"\;s‘/ere summbned who appeared and
contested th‘e‘isﬁit;-i)'yaﬁling written statement and reply to the
application fbr;ér‘éﬁt jlof"- tempbrary injunction. Defendants also
filed an applic_aiiogl"ﬁndér Order VII Rule 11 & Section 11 CPC
for rejection O'F"}'):lellii_ﬁt'conténding that the same matter, between
the same par‘tiés".,h':ds?;élrlfc-:‘ady been adjudicated and that the same
has gain'ﬁﬁe’xl'ity:?,"Wh:iilé plaintiffs filed an application under
Order XXIII Rulcl CPC lfor withdrawal of the suit with the

permission to file a fresh one.
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1. Application for rejection. of ﬁlaini under Order VII
Rule 11 and Section 11 CPC.

This application was~ﬁ.le,d‘ by defendants, contending
that the matter in issﬁe hés alréady becn decided under FCR and
has gain finality. That the suit of the plaintiffs is hit by rule of
res-judicata. That the suit of the plaintiffs is liable to be rejected.

As per law, plaint caﬁ ohjiy be rejected when it does not
disclose a cause of action or reliel claimed is undervalued or
plaintiff fails to correct the valuation in-spite directions of the
court or that plaint is written upon | msufﬁcwnt stamp papers or
suit is barred by law. ‘

While Section 11 CPC describes rule of res-judicata
which states that ﬁo court shall try an&“suit or issue in which the
matter directly and substéntiaily Ainlissiue has been directly and
substantially in issue in a for.r‘ncj:‘r> suit: between the same parties
or between parties under wh"onfl*they or any of them claim,
litigating under same titled 1n a court competent to try such
subsequent suit or the sui,f in Wthh such issue been subsequently
raised, and has been heard alrlld‘:ﬁhally ﬁecided by such court.

As far asthe inétant is?oﬁcéfned, the matter was decided
by the court of Assistant -.Politi(;'éAl"Agent, Lower Orakzai vide
order dated 03.03.2015. The same Wgs challenged before: the

* court of Commissioner FCR, ‘K:.oh'af Division, Kohat, which
remanded back the suit vide order dafg:d 08.01.2016 to the court
of then Assistant Political 'Agént‘,Lower Orakzai with the

following observations.

“from the perusal of the record it transpires that the
second condition of the Jirga verdict i.e. taking of oath from 10
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persons belonging to' the plaintiffs/respondents has not been
fulfilled; therefore; the case is remanded back to the trial court
with the direction to implement the second condition of the
verdict of the Jirga and administer the prescribed oath. The
impugned order"iv.upheld subject to taking of prescribed 10
person oath ]‘lom plamtlfﬁ/respondent? The appeal is
dismissed”. '

Th(.rc 1$ nothlng on record which could show that the

second condmon‘ of the verdict of the Jirga has beén
implemented or dny final 6rder has been passed by the court of
Assistant 'l-)ol‘:';iﬁeal:ilAgent,' 'Lo'wer. Orakzai. Therefore, it cannot
be said that the maittéf in issue has been finally decided between
the parties.

On whdtha% béen discussed above, it is held that the
application oflhc defendants under Order VII Rule il and
Section 11 CPLdoes ,'n_(')t covers four corners of law, hence,
stands dismiss_éd.-]\'}o order as to costs.

2. Application under Order XXIII Rule 1 CPC for

withdrawal @jt’ the suit with the permission to file a fresh one

file by plaintiffs.

This application has been filed by plaintiffs for
withdrawal _6f su'i't"'wit:h pérﬁiission to file a fresh suit stating that
there are in_coﬁip ljeye.'aver'rhents in the plaint. That the matter has
been decide;i‘_‘.under_-FCR‘ by the then APA in the year 2015 and
appeal agains{ IhC:Séid order has also been passed in the year
2016. That the plaintiffs inadvertently has not mentioned these
facts in the "p.rcfs‘cn't suit -and both the decisions of APA and

Commissibn{-:r T'CR are not according to Jirga verdict. That since
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there are formal defects in the prés‘ént suit, therefore, plaintiffs
want to withdraw the instant s’qit;l a,nd to file a fresh one. That the
plaintiffs also want to chéll'énélp ‘.th<.j‘se decisions as they were
contradictory to the findings - of ;Jirga verdict. That other
necessary parties have also thlbéen arrayed in the present suit.
That since the suit property is Lnﬁdi,vided, therefore, plaintiffs
\);fant to submit proper renditions of accounts in the [resh suit.

On the othér hand counscl ‘ for defendants strongly
resisted the application by ﬁlmgrcply and' forwarding arguments
thereto. Counsel for defendants Eo’ni_ends that plaintiffs want to
withdraw the suit to file a freshf one, only to fill up the: lacunas
in the present suit. That the sult has (avlr.eady been decided under
the FCR and has gain“ﬁnall-ity.: lhdtthc suit comes within the
ambit of past & clbsed traﬁsac‘@i_on, therefore, cannot be
withdrawn with the permisSipn to ﬁlca fresh one.

Order XXIII, Rule lA.CPC- ‘l(j:impowcrs the plaintiffs to
withdraw their suit at any umcoi the institution of the suit with
permission to file a fresh 'one~sﬁt;jéct'to formal defects and
subject to satisfaction of the Coult Sinée there are incomplete
averments in the prelsent suit .ahd,.,ir:lcqmplete averments amounts
to formal defects. Suit of plaintiffs Wilj»l u_ltirﬁately fail by reasons
of these formal defects.

Keeping in Viéw formaldcfccts in suit, application for
withdrawal of the suit with 'pérmis‘sﬁion to file a fresh one is

hereby accepted with a cost of'RS. .7000/-. Resultantly suit in
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‘hand is dismisgbgd as WithdfaWn with permission to file fresh suit
subject to all legdlhmnauons within 02 months.

File be con51gned o District Record Room, Orakzai
after its,'pr'op.e;‘:cv‘;onipllétvio'n and compilation.

Announced
22.12.2022

-Shabc T Ahmad,f
Civil Judge-II,
Tehsil Courts, Kalaya, Orakzai
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