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BEFORE THE COURT OF
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Cwnl Appeal No. CA-14/13 of 2022

Date of institution: 20.10.2022
Date_of decision: 14.11.2022

&
Civil Revision No. 3/12 of 2022

‘Date of institution: 20.10.2022
Date of decision: 14.11.2022

Khan-Baha_dur_ son of Gul Bahadur, resident of Qaum Mishti Khel Tappa
Haidér Khel, Tehsil Central and District Orakzai.
... (Petitioner/plaintiff)

, o '... .Versus...
Sayed Ameen son of Abdul Mateen resident of Qaum Mishti Khel Tappa
Haider Khel, ‘Tehsil Central and District Orakzai.

e resneseveserasantes . (Respondent/defendant)

Appeal and Revision against Order dated 07-09-2022, passed in Civil
g Suit No. 63/1 of 2022.

JUDGMENT

‘The captlc;ned Civil Appeal and Civil Revision have jointly been taken
fqr cénmderatgon through this single Judgement for the reason that both of
them had aris;éﬁ:_éut of one O:r'def dgted 07-09-2022; passed in Civil Suit No.
63/1 of .2022 by learned Civil judge-II, Tehsil Courts Kalaya, Orakzéi.

2. .Bri'eﬁy. _Sfated facts of the case are that the plaintiff Khan Bahadur
(faefi;ioner ‘hetrei:n) has filed civil sﬁit against the defendant Sayed Ameen
(réspéﬁdent he.r-e.in) for declaration, injunction and possession. It is detailed
~in a‘vef‘ment“s"éf the plaint that he is ownef in possession of the suit property

known as KaShy Seeray Ghar and Jranda situated at Qaum Mishti village




@ |

Haider Khel .'Orakzai on the strength of Deed executed between the parties

in the year 1990. The interference of defendant in the suit property in against

SE— ---theLaw-,and ‘facts—tthat necessitated presentation of suit.

3. On appearance the defendant had submitted written statement, stating

therem that the plalntrff has got no nexus with the ownership and possession

of the surt property. The elders of Haider Khel which is the sub caste of Darvi
' Khel has Jomtly and severally contracted lease agreement with one
Muhammad Asghar of Mishti- Mela for coal mining in the area. The
document an,dbclalm of plaintiff regarding property is fake and concocted
V‘v:vithp’l'_ter‘ior mnti\re of illegal gain. :
4. ‘The defendant has presented an application for rejecting the plaint
under Order-7 Rule 11 of Code of Civil Procedure, 1908; whereas, the
plalntrff submrtted an application for withdrawal of the suit with permission
to ﬁle fresh one under Order-23 Rule-1 of Code of Civil Procedure, 1908.
Both.the app]i’c’ations have been clubbed and disposed of through single
impugned Order, ‘wherein, petitien for rejection of plaint was allowed and
apptieation fdr.rrtthdrawal with permission to file fresh one was turned down
en_the"basis.' of bemg rnfructuous. The Order of rejection was assailed in Civil
A‘ppe‘al bearing No. 14/13 of 2022; whereas, Order of dismissing the
perm}ssien of }\')Vithdrawal was clutched in Civil Revision No. 3/12 of 2022.
Bdththec.C‘i:\./‘i‘lprpeal and Civtl ‘Revision are under consideration and being
disp‘os_ed of through this single .hldgement.
5: "‘Mr; Abdnl Qayum Khan Advocate representing plaintiff/petitioner
ar‘gued that he himself admitted failure of the suit due to some formal defects

y ﬁ"

of
“,S) and that is why he has presented applrcatlon for withdrawal of suit with




ﬁérmission to file :-..fresh one before learned Trial Court. This defective suit
Waé‘liéble to be withdrawn and ;vas wrongly based for determination of its
;.réjécﬁén.
| 6 ~ Mr. Ab]d A11 Advocate for respondent/defendant contended that the
plalﬁt has nghtly been rejected by leamed Trial Court as the same was not
Ilnvamtamablg :even if withdrawal with permission to file fresh one was
coﬁ@edéd. o |
7 i An ercl:e:r;'rgject‘ing a plaiht is a decree and is appealable as such.
;SihiiAl,.e.lr‘l'y, re\:{i.s;i'qri is llying a‘gainst~ disallowing withdrawal and thus there is
né igéué in formation of the appeal and revision.
o 8. VF'or ré‘je'(;:tifng a plaint,‘ the Court can only examine the plaint and its
~.alcé:o:r;r''1p.anirhzelr.'llt;sf and nothiﬂg eléé. The substance of the plaint should be
iéokéd intoi while deciding application for rejecting plaint. When the
préé@ﬁter of _the ':-plaint himself is terming it defective and having formal
ciéfects'as a ‘\?‘v_h_’(illg, thé Court was suppoéed to first determine petition for
v;/ithdréWal é'f tﬁe suit with perm'i.ssi.on to file fresh one and subsequently to
checklt in ‘the: tiouph stone of Order-7 Rule-11 of Code of Civil Procedure,
"'1-"908. It haﬁts‘ Eéeﬁ settled in. cas,es :report.ed as P-2004 SCAJK-1 and 1989
ALD- 1 00 thgt vs;ﬁere an applicatil(‘)n for withdrawal has been filed, the Court
i:';in'npt decidé the case on merits.-The logic behind this order of preference
is to 'prevlen't‘ tééhﬁicalities from defeating justice.
9. In'théi llght of above discussed faéts and circumstances of the case,
thls ‘Court Hélds’ the view that impugned Judgement was passed without

takmg the pecuhar circumstances of the case and proper application of Law
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_isll' r,e'rnanlde"c'ii back to learned Trizﬁ Court with the direction to decide the
pgtifién for W‘i‘th.c‘lrawal of suit with permission to file fresh one on its merits.
: As‘”f:or-as—»a;‘_)bté-all is concerned; thé.application for withdrawal of suit with
ééfrriission to ﬂ%il@ffl‘@Sh one is being remanded for its determination on merit;
: tﬁérefore, é:omxﬁ'enting or determination of question of rejecting plaint is
pr._’ei'n"at;uré. Hf;';vever, the resporident is at liberty to re-agitate the question of
n‘aaiht-ainabil.it‘yi Eefore the learned Trial Court if was needed or ldesired in the
subsequent course of action. Césts shall follow the events.
10 | :‘:RequAi-szi:t'i-dﬁed record be fé;curned back with the copy of this Judgement
Whilé ,'l:ﬁl'e of_.t-h‘is Court be consigned to the District Record Room after

Ebmpletion and _compilation within the span allowed for.

1. Annduncéd in the open Court
14.11.2022

Sayed Fazal Waduod,
ADJ, Orakzai at Baber Mela

CERTIFICATE.

_Certiﬁied "th'at this Jﬁdgmen’; is consisting upon four (04) pages; each

of "Which‘héé'" been signed by ‘the undersigned after making necessary

corrections therein and read over.
o o : {1
R SR _— Sayed Fazal Wadood;

ADJ, Orakzai at Baber Mela

4|Page




