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. e BEFORE THE COURT OF
' ADDITIONAL DISTRICT ] UDGE ORAKZAI AT BABER MELA

' ClVll Appeal No. CA-14/13 of 2022

Date of institution: 20.10.2022
Date (_)f decision: 14.11.2022

& X
Civil Revision No. 3/12 of 2022

Date of institution: 20.10.2022
Date of decision: 14.11.2022

Khan Bahadur son of Gul Bahadur, resident of Qaum Mishti Khel Tappa
_ Halder Khel Tehsﬂ Central and District Orakzai.
... (Petitioner/plaintiff)

I ... Versus...
Sayed Ame'én son of Abdul Mateen resident of Qaum Mishti Khel Tappa
Halder Khel, Tehsil Central and District Orakzai.
......................... (Respondent/defendant)

Appeal and Revnslon against Order dated 07-09-2022, passed in Civil
. Suit No. 63/1 of 2022.

J UDGMENT

. The captloned Civil Appeal and Civil Revision have jointly been taken

for c'on51deratlon through this.single Judgement for the reason that both of

| the;ri-had arlsen out of one Order dated 07-09-2022; passed in Civil Suit No.
63 /1 c'>.f 2022 ?bf).»/‘:le'amed Civil Judge-I1, Tehsil Courts Kalaya, Orakzai.

2. Brieﬂj-/. 'stéted facts of the case are that the plaintiff Khan Bahadur

(pet_itioner ﬁereih) hés filed civil suit against the defendant Sayed Ameen

(reépbndent Heréin) for declaration, injunction and possession. It is detailed

in averments of the plaint that he is owner in possession of the suit property

khown as'Kashy Seeray Ghar and Jranda situated at Qaum Mishti village




® B wH.aid.er Khei Orakzai on the strehéth of Deed executed between the parties
in"the‘ ‘year 1 9‘9'0..‘ The interference of defendant in the suit property in against
_ the I;,aw and faeté that necessitated presentation of suit.
| 3 Onappearance, the detehdaht had stlhmitted written statement, stating
‘ therem that .t:he'-pl.aintiff has got fio nexus with the ownership and possession
| of the suit property The elders of Haider Khel which is the sub caste of Darvi
Khel ‘has Jomtly and severally contracted lease agreement with one
Mhhammad Aeghar of Mishti Mela for coal mining in the area. The
doourrrent dr‘ldcleim of plaintiff regarding property is fake and concocted
thrith ulterior'inotit/e of illegal gein.
4 - ‘, -'The .defeﬁdant has preserrted an application for rejecting the plaint
dn-derr‘OrderJ:‘ Rule-ll of Code of Civil Procedure, 1908; whereas, the
pletintitf suh'mitted an applicatioh for withdrawal of the suit with permission
' to ﬁle fresh one. under Order-23 Rule-l of Code of Civil Procedure, 1908.
Both the apphcatlons have been clubbed and disposed of through single
1mpugned Order wherein, petmoh for rejection of plaint was allowed and
apphcatroh for Wlthdrawal with permission to file fresh one was turned down
on the ba31s of belhg infructuous: The Order of rejection was assailed in Civil
| | Appeal bearmg No. 14/ 13 of 2022; whereas, Order of dismissing the
perlmssron o_f wﬁhdrawal was clutched in Civil Revision No. 3/12 of 2022.
.Both':-'-the Ci\'/'ﬂ ‘Aopeal and C,iv'il Revision are under consideration and being
dispoeed of through this single Judgement.
5 Mr Abdul Qayum Khah Advocate representing plaintiff/petitioner
ergued thét he hrrh'self admitted failure of the suit due to some formal defects

and that is why he has presented:application for withdrawal of suit with
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® perm‘is'.sion‘to\ file fresh one before learned Trial Court. This defective suit
was liable tndtbe‘ thhdrawn and was wrongly based for determination of its
.feje@fiop.. | -
6. MI’AbldAll Advocafe for respondent/defendant contended that the
pl'a‘in:t' h.als ri'ghtl_y been rejected by learned Trial Court as the same was not
'mainitéinébl_e eglve;n if withdrawal with permission to file fresh one was
coriceaed.
7 An Ord_é_f:.rejecting a plaint is a decree and is appealable as such.
| .Sirﬁivlairlly,’re.‘\'(ié:ioﬁ is lying againsf disallowing withdrawal and thus there is
n‘.o fséu‘é in _f(l).rlr'i.i‘a‘tion of the appeal and revision.
8. For rejectmg a- plaint, the Court can ~only examine the plaint and its
accompamments and nothing else. ;Fhe substance of the plaint should be
looigéd fntb whlle deciding application for rejecting plaint. When the
brééen;;er of thé-plaint himself is terming it defective and having formal
defec:fé as a {Jvhole; thé Court Waé supposed to first determine petition for
| l\%/it‘hci:r;a-\;val'(:)f:fh'e' suit with permiséion to file fresh one and subsequently to
| chelek 1t in the touch stone of Q;dér-7 Rule-11 of Code of Civil Procedure,
1908;..' It has b‘eéﬁ settled in cals}eg reported as P-2004 SCAJK-1 and 1989
ALD‘; IOO th'ét.‘\;vlh-ére an application for withdrawal has been filed, the Court
car“x‘r;'ot. de01dethe case lon merits. The logic behind this order of preference
is to i)lgeveht_ ;gcflnicalitiés frorﬁ :défeating justice.
9. _‘ ~In thé' jllig}ht of above discussed facts and circumstances of the case,
t~his‘ CAorulrt' holds fthe view that impugned Judgement was passed without

taking‘the pécqﬁé‘r circumstances of the case and proper application of Law

into consideration. Resultantly, Revision Petition stands allowed. The case
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is..' rier_lnanded‘b:at:k to learned Trial Court with the direction to decide the
petition for'Withdrawal of suit with permission to file fresh one on its merits.
- As for 'a"s" 'aiapéal‘ 'i‘s concerned, the application for withdrawal of suit with
éérfﬁiéﬁién to ﬂle fresh one is being remanded for its determination on merit;
fhéréféte, ¢6mm¢hting or détermination of question of rejecting plaint is
ﬁfémﬁturé; 'I—jIégvlvyéver, the respondent is at liberty to re-agitate the question of
ﬁaiﬁtéinability_before the learned Trial Court if was needed or desired in the
subsequentcourse of action. Costs shall follow the events.

10 | ‘l‘:R‘eAqLii;it‘ioﬁc:ed feéord be feturned back with the copy of this Judgement
while file of | t.his: Court be consigned to the District Record Room after
;c:)fr')‘pzl.ct‘iqrj‘éﬁid?‘éompilation :within' the span allowed for.

1. Anhbﬁhpéd in the open Court
T 14ar1202

Sayed Fazal Wadood;
AD], Orakzai ai Baber Mela

CERTIFICATE.

) ,'Ceftiﬁed'that this Judgment is consisting upon four (04) pages; each
of which has been signed by the undersigned after making necessary

corrections therein and read over.

Sayed Fazal Wadood,
ADJ, Orakzai al Baber Mela




