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Eee Petltloner er Kareem Jan S/O Muhammad Akbar Jan R/O Bl]and

~"f--Khel Tehsrl Ismall Za1 Dlstrrct Orakza1 has brought the mstant petltlon ~.

M f ‘

:'i,_fagamst respondents Asrf Shah (deceased) through hlS legal heirs |e

R Respondent No 2 to 5 and three others U/S 12 (2) CPC 1908 for settmg

-

l"":va51de decree and order dated 04 08 2021 on the ground of fraud and b';w

-

.m_lsrepresentatron.‘7_'lf

2. Accordmg to the petmoner he 1s owner m possess1on of the suit

< . o h-
. . \ I ,- - .

property whtch devolved upon h1m from h|s predecessor namely Malakp
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_~owner of the sb it pre erty as eyident fromvdeed Ex. PW-1/3 is necessary
u'»party to the rnam su1t t1tled “Asrf Shah \E Mat1 Ullah” but he has not
been arrayed by the respondents as necessary party to the suit. He has

alleged that the court has been kept i in dark by 1ntent10nally concealing

' the real facts and the ex-parte Judgement and decree dated 04 08 2021 has -

been obtamed by exercrsmg fraud and mis representatlon with malafide
intention. That the surt prOperty has never been sold by him in favour of
':-Muqadeern Jan and the scrlber of deed Ex PW- 1/2 has not been
produced before the court durlng ‘the’ course of ex- parte evidence,
' 'furtherm_ore, the deed» is in Persran language which is not spoken in
l’akistan. Thatdeed-f Ex.:PW-l/Z s fake, .f_or-ged and frivolous to the
R eX‘[ent of petﬁiti‘onefr and h1s fam1ly ;T',.h_at.‘statement of 'PW#03 ‘Salahudinl
also clearly vshoyvs that present petitioner is owner in possession of the
~ suit property and.thﬂus yyas necessary. party to the suit. He prayed for
setting afs;i"déle;,&gpértéjﬁdgéaréarfaaa' decree dated 04.08.2021.

3. The.respondents were summoned who appeared through Abid Ali
Advocate and submitted reply, wherein he alleged that the suit property is
in posse_ssion of _the reSpondents yvhich Was purchased by the father of the
‘respon‘dents'frona thef-p:etitviOner';sonte 27/28 years back'and the deed was
signed by the Qazi'an'd eight Malakan. That the house of the petitioner is
adjacent to the respondents and he was aware of the- lrtlgatlon and on

B 06 03 2021 he has attended the court that defendant Mat1 Ullah is the

prop"erty, T.hat ,a_fter'ge"ttrng éx—pa‘rt‘e fdecree, the execution proceedings
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'. "':haye.also'been t'i‘le‘d."being' ‘satisﬁed'and before the littgation, the present
] "réspondents ha\(e alr'eady constructed house on the suit property some 27
. year.sl-.-baeka and‘.duri‘rig ‘suc_h{period, no‘on,e has _raised any objecti_on. He
. further allegedthatthescrlber “Qa21” was not producedbefore the court
" because accord-ing 'to custorn of the area, Qazi should not appear before

- any oourt. He pray.ed.f'o'r dismisSal of the application U/S 12 (2) CPC.
' __ 4 ._ After hearlng arguments avarlable record perused which shows

, that allegedly the suit property was purchased by the respondents on the

strength of deed Ex. PW-1/2 which has been scribed in Persian and the

- Urdu. translation. of which 1sEx PW-1/3 which clearly shows the name

' of present ‘pet':itioner':Mi'rf‘Kareern Jan as one of the owners of the suit

property and there is no need for the present petitioner to prove the same

o because the ‘same has been produced by the present respondents.

Slmllarly, PW 03 Salahudm durmg the course of ex—parte evidence has
categorically stated that present petitioner Mir Kareem Jan is one of the

owners in t‘her, suit_p'roperty._ Deed Ex. PW-1/2 and its Urdu translation

- Ex. PW-1/3 also AShQWS- the names of many other owners, but

astonishingly the present respondents While filing the suit for declaration
and possession have neither arrayed the present petitioner as defendant to
su1t No 369/ 1 of 2020 nor they have arrayed the other .owners, whose

»names are mentloned in deed Ex PW-I/Z as defendants to the suit.

VP

N . . .y .
&3\.& The above discussion clearly shows that present petitioner Mir

_Kare_em Jari.‘al_o_ng'i with: 'eo-.QWners -wass-'necessary-;'party to the suit, but

" they have not b'een. arrayed by the plaintiffs/present respondents as party

to the suit and thu:s,.th‘e eX-parte decree dated 04.08.2021 is the outcome
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of fraud and mis €ntation and is thus not sustainable in the eyes of
_la._w._- I, therefore, set a_sidé r-_th,e ‘ex-parte judgement and decree dated
| '0.4.08.2021 by ac'ceptin.g thé instant petition U/S 12 (2) CPC. The
responden’;s/plainti__ffs are directe.d-,to file amended plaint by arraying all
' thé' cb'-shaiéerg,as r’lecessary- ﬁgrties to the suit. No order as to cost. Record
of this petition be consigned to the record room while copy of this order

be placed on the original suit for onward proceedings.

Announced:
26.02.2024

Senior Civil Judge, Orakzai
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