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- INTHE CEU‘RT OF ABDUL BASIT,
ADDITIONAL DISTRICT JUDGE-II, ORAKZAI

Civil Misq. Appeal No. 08/14 of 2023
Date of institution: 15.06.2023
Date of decision: 14.02.2024

Date of consignment:
Omar Siddique son of Ghulam Siddique resident of Quom Biland Khel,
Tehsil Ismail Zai, District Orakzai and three others (petitioners/defendants
no. 1-4)

Versus
Muhammad Jameel son of Hashim Khan resident of Quom Biland Khel,
Tehsil Ismail Zai, District Orakzai and 16 others (respondents no. 1-5/
plaintiffs and respondents no. 6-17/defendants no. 5-16)

JUDGMENT

Thrbugh this judgment I shall decide civil miscellaneous appeal
filed by appellants against respondents under section 104 of The Civil
Procedure Code, 1908 challenging therein the judgment and order dated:
30.05.2023 of the Court of learned Civil Judge-I, Orakzai passed in civil
suit no. 07/01 of 2022, whereby, he has permitted respondents no. 1-5 to
represent the co-sharers of the suit property in a representative capacity.

Suc;:inct facts of the case as per amended plaint are that respondents
no. 1-5/plaintiffs were recorded co-sharers in possession of a joint holding
(shamilat) measuring around 100 jarib area bounded from east houses Gul
Mad Khan -etc. & Mandrat Village, west houses of Syed Kareem & Algada
etc., and south Garbawa Algada situated in moza Biland Khel, Orakzai,
the éuit property; that there is a written document drafted by the‘ elders' of
locél_ity about fact that suit property was joint and un-partitioned, wherein,
no one can raise the consfructions, make illegal interference or forcible
possession etc. until its regular partition; that since respondents no. 1-5/

plaintiffs were not only the co-sharers in the suit property but also the
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elders of Tappa Jat (tribes);'therefore, they had filed a separate application
along by annexing a detailed lists of co-sharers of each tribe for seeking
permission of the court to file the suit in hands in a representative capacity;
that suit property is barren and no constructions had been made in it except
the mosque etc.; that suit property is also not in possession of any person;
h_owevér, now the appellants and respondents no. 6-17 intend to make
foréible possessionvover an area of 30 kanal in order to drove over the
tractor to ipla_in tﬁe‘ suit property, which i§ agaiﬁst the law, against the
written deed and invasion upon the rights of other co-sharers; therefore,
respoﬁdents no. 1-5 have prayed for decree to declare that suit property is
joint holding of the co-sharers and the act of apbellants and respondents
no. 6-17 is against the law and inoperative upon their rights; that they have
alsé prayed for decree of possession through partition of sﬁit‘ property as
per their shares on demolishing of the constructions, if made any during
pendency of the suit; that they have finally prayed for decree of permanent
and mandatory injunctions to restrain the appellants and respondents no. 6-
17 from raising constructions, making any sort of interference, changing
nature. etc. of the suit property.

Appellants -and fespondents no. 6-17 were sﬁmmoned by learned
trial court, whé attended the court and filed respective written statements
and written replies. They have also resisted the appiication of respondents
no. 1-5, whereby, the latter sought permission to be nominated as the
representétive éf other co-sharers. Learned trial court heard the arguments
and decided the application filed under Order I Rule 8 CPC in favor of

respondents no. 1-5, who were permitted to represent the co-sharers named
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in the lists through order dated 30.05.2023 and in this respect also passed
direction for publication of notice in daily newspaper “Ausaf”.

Appellants feeling aggrieved impugned herein the order of learned
trial court dated 30.05.2023 by alleging it as wrong, illegal, against the
law, facts and untenable in the eyes of law. They alleged that learned trial
court has committed g;avé illegality and material irregularity in exgrcise of
jurisc'iiction" il;ested in it.. They allegéd that order is the résult of misreading,
ﬁon-reading 6f méﬁerial available on file & based on improper appreciation
of record. They further contendéd that respondents no. 1-5 were neither
the represe_ntafives of the other co-sharers nor they had submitted a proper
list.. That further added that a suit for declaration and possession cannot be
filed in &speclE of a joint hplding; therefore, prayed fhat on acceptance of
instant apégal, judgment & order ofthe learned trial court dated 30.05.2023
may be set-aside. |

The learned counsel for respondents no. 1-5 resisted the arguments
and alleged that since learned trial court has already permitted them to file
suit in a representative capacity; therefore, order of learned trial court is
based on just findings and appeal is not tenable, which may be dismissed.

Arguments heard and record perused.

Before dilating on merits, I would like to mention that impugned
order was a revisabie in- nature but the appellants have assailed the same
by instituting a miscellaneous appeal, which is not tenable, but since prime
purpose and paramount consideration of legal proceedings is to do justice
bétween parties; therefofe, one type of proceedings can conveniently be
converted into another type of proceedings in order to avoid multiplicity of

proceedings or failure of justice, thus, the miscellaneous appeal in hands is

Omar Siddique etc. versus Muhammad Jameel efc. Page 30f8
Civil Miscellaneous Appeal No. 08/14 of 2023, Addl. District Judge-II, Orakzai


Appeal.No

Abdul Basit

Add): District & SessionsJ

1l
= ~

Orukzai at Baber Melor

-

Hongu

&

converted into civil revision the yyisa’om is drawn from case law reported
in PLD 2015 Baluchistan 135)

| In the wake of arguments advanced by learned counsel for parties
and record before the court, it is held that petitioners and respondents no.
1-5 concede that the suit property is a joint holding and there are numerous
co- sharers 1n it; Whereas respondents no. 6-17 not only demed the status
of ]omt holdmg but contended the suit property to be thelr ownershlp,
whichl they allege to consists of more area than mentioned in the plaint.
Sinée, it is a case of respondénts no. 1-5, who alleged the sﬁit property to
be a joint holding‘, whichk is allegedly. the co-ownership of parties at
dlspute and the other co-sharers; therefore, they had filed the appllcatlon
under Order Il Rule 8 CPC for perm1ss1on to file the suit in a representative
Icapacit‘y, .lwhich was allowed and proclamatlon_was made; therefore, my
findings shall revolve around this point only.

- Before dilating“ulpon merits of case,.I would like to reproduce Rule
8 of Order I of The Civil Procedure Code, 1908, which reads as follow;

3. ‘One person may sue or defend on beha?f of all in same interest.
.( 1) Where there' afé numeroés persons éaving the same interest in-

one suft, one or more of sucﬁ persons may, with the permission of the
Court, sue -or be sued, or may defend, in such suit, on behalf of or for the
benefit of all persons so interested. But the Court shall in such case give,
at the plaihtiﬁfs expense, notice of the institution of the suit for all such
persons eithe;f by personal service or, where from the number of persons
or any other cause 'such service is not reasonably practzcable by public

advertisement, as the Court in each case may direct.
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(2) Any person on whosg bel_lalf or for whose benefit a suit is
instituted or defended under sué;rule (—I ) may apply to the Court to be
made a party to such suit.
The bare reading of above rule provides a basic principle, according
to which following conditions must be fulfilled in order to institute a
representative suit, which are as below;

i Persons interested in the suit must be numerous

.,

ii. They all rﬁust héve the same interest/in the suit
il éerimis&ion of the Court under rule 8 shall be obtained
iv.  Notice must be given to all the persons, ;vhom it sought to
| reprgsent and

V. Indian Su};reme Court while interpreting this provision laid
down thatl “to enable a person to ﬁle a' suif ,in a representative
capc;city for .and on behalf bof numer;)us persons, where they
have tﬁe samé .interest, the only condition is (he permission of
the Court”. The reliance is placed on case law reported in
“QQI 9 CLC 1992” [Peshawar (Mingora Bench)].

Undoubtedly, _the list annexed Wifh the plz;int suggesfs there are
numerous persons, which respondents no. 1—5 5lleg¢ to have same interest
in the suit ﬁroperty along with them and in thié respect they had also filed
an application under Order 1 Rule 8 CPC,‘whereby, the learned trial court
has grant them permission to file the suit in a representative capacity and
in this respect, the co-sharers(having sarﬂe interésf in the suit property had
also béen informed through publication in the newépapé;','which all facts
apparently provide that all the conditions mentioned in the above referred

provision of law have been complied with.
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Petitioners, however, objected that there are numerous co-sharers/

persons in the suit property & lists of co-sharers submitted by respondents
no. 1-5 is deficient, incomplete, unauthentic, unverified and unéigned;
therefore, it cannot be relied, which seerﬂs ‘to be quite genuine objection
because the respondents no. 1-5 have annexed around three lists each
containing different numbers of persons in it, however, not a single list is
signed by them nor vefiﬁed from tehsildar or by elders of locality. Besides,
admittedly, fhere is no laﬂd revenue recérd in district Orakzai, whereas,
these lists only contain the names of male memBers having not a single
name of a female inhabitant, which is unbelievable because on death of the
male members, their legacy automatically devolves to their survivors, thus,
names of females should have been mentioned accordingly. It was also
ijgcted by learned counsel for pétitioners th;at when a party claims the
possession through partition, then, each and every party is to be arrayed as
plaintiff or _defendant in personal capacity so that he may also reap the
fruit, which is also quite genuine objectién; therefore, respondgnts no. 1-5
were suppdsed to array all the co-sharers as plaintiffs in the suit ahd those,
who did not want to join them as plaintiffs, they should ha\?e béen arrayed
as defendants in the suit so that ends of justicé should have been achieved.

More so, glthough respondenfs no. 1-5 have given the boundaries of the
suit property in heading of the plaint but the detail of those boundaries is

insufficient having no détail as to what is located on north of the suit
property, Which will ultimately cause great inconveﬁieﬁce to the executing

court, ~irl case a decree is passed. Likewise, though respondents no. 1-5

have sued in a representative capacity but their piaint is silent about the

actual existing interest of the parties in the subject matter nor did they
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mention that what steps they had taken, if any, to enable them to file the

suit in hands in such a character because Order VII Rule 4 explicitly
provides that “where the plaintiff sues in representative character, the
plaint shall show not only has an actual existing interest in the subject-
matter, but that he has taken the steps (if any) necessary to enable him to
institute a _éuit concerning it”.

In vievxll of rﬁy above ﬁndings; it is held tﬁat aithough fespondents
no. 1-5 have been"permritted by the learned trial court to file the suit in
hanas in a representative capacity, however, for the reasons noted above,
thle permission seems to has been granted in haste and without resorting
to all legal requirements, which provides that the learned trial court has not
exercised the powers vested in it; therefore, instant civil revision petition
is allowed, the judgment and order dated 30.05.2023 of the learned trial
court is setfagide.

The respondents no. 1-5 if want partition of the suit property by
metes and 'bound, then, they are at lliberty to submit an amended plaint,
wherein, not oﬁly array all the nepessary parties b& names, including
female inhabitants in their personal capacity, either arraying them in the

panel of plaintiffs or defendants, as the case may be, and also provide

*.complete particulars/boundaries of the suit property.

If respondentsk no. 1-5 wish to -sue petitioners .in a representative
éapacit)-/ without seeking any partition, then, they are‘directed to submit an
amgnded_ plaint by providing full particulars/boundaries of suit propel’ty
and also submit a detailed lists of co-sharers of the suit property having
same interest in the subject matter, including names of ferﬁales inhabitants,

who are recorded co-sharers in it, and that lists must contain the addresses
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of éo-sharers duly attested/verified by Tehsildar/respectable elders of the

locality and signed by respondents no. 1-5/plaintiffs, where after, the |
learned trial court shall proceed in accordance with law afresh.

Parties have to bear costs of their proceedings since none of them
have specifically proved the costs on litigation etc.

Copy of this order be placed on record of learned trial court, where
after, the .réquisitioned rec;ord, if any., be rétumed aqd file of this court

consigned to record room after necessary completion and compilation.

i

Announced = Abdul Basit
14.02.2024 _ Addl. District Judge-II, Orakzai
CERTIFICATE

_ Cértiﬁed that this judgment consists of eight (08) pages, those are

-

-

signed by me after necessary corrections.

Announced Abdul Basit
14.02.2024 Addl. District Judge-II, Orakzai
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