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IN THE COURT OF BAKHT ZADA,
'SCI/IM, ORAKZAI AT BABER MELA

CASENO. o 27/20F2022
DATE OF INSTITUTION c o 24.10.2022

DATE OF DECISION : 31.01.2024

STATE THROUGH: MUHAMMAD. ULLAH S/O KHYAL ZAR
SHAH, R/O QOUM ALI KHEL, GHONDA MELA, ORAKZAL.
( Complamant)

VS
1. Muhamma_dDaud s/o Ayub
2. Shafiq Ur Rehman s/o0 Dilbar Shah

Both R/O Zargiri, District Hangu

----------------- (Accused Facing Trial)
3. Misri Khan s/o Zarin Shah

R/O Qoum Qoum Buland -Khel, Tapp Masti Khel District
 Orakzai.
----------------- (Abscondmg accused)

ORDER

31012024

Accused Muhammad Daud s/o Ayub and Shafiq Ur

Rehman s/o Dilbar Shah, Both R/O of Zargari, District Hangu

are facing trial in case FIR No. 16, Dated: 28.07.2022, u/s -

324/337F(i1)/34 PPC of PS Dabori, U/Orakzai.

Facts of the case as alléged in the FIR are that a written
Murasila was received from Muhammad Jan ASI though
Muhammad Asif constable; wherein, it is mentioned that on
information he went to RHC Dabori and found Abdul Qasim
s/o Zar Muhammad, aged about 25/26 years and Muhammad

llah s/o Khyal Zar Shah, aged about 28/29 years, both R/O
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- Ali Khel, Ghunda Mela, in the ‘érﬁergen’cy room in injured

condition. Complainant Muhammad Ullah, Cell No. 0332-

9811156, reported- the matter that on 28.07.2022 at 16:40 hrs,

- he was present in his house, meanwhile, on hearing loud music

Ko

ot

outside, he came out 'of fhe House .and Sa\'&/ accused Misri- Khaﬁ
s/o Zarin Shah, Daud s/o Ayub and Shafiq s/o Dilbar sitting
0qtside ar-l,d we_rg‘l’)usy in -heAa‘rlivnlg' loud music through MP3.
That' the com.plain'al;lt-‘tried to res.train them from hearing loud
music, on which all the 03 accused attacked him and started
beatihg himlMe'ar’l'whilg, maierwnal uncle’ of the complainant
namely Abdul Qasim, came out of the house who was also
attacked upon With stones and sharp objects by accused, as a
result of which Abdul Qasim received injuries. The accused
Misri Khan toék a pistol “from co-accused Muhammad Daud
and .started firing at him (complainant), as a result of which he
got injury.on elbow of his right hand and hence, the present
FIR. Motive for the..occurrence' is switching loud music by the
accused. |

After completion of the investigation, complete challan
was submitted against the accused (1) Muhammad Daud s/o

Ayub, (2) Shafiq Ur Rehman s/o Dilbar Shah and (3) Misri

§g\IA(han s/o Zarin Shah on 24.10.2022. The accused were

c

* summoned who appeared before the court on 19.11.2022 and
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formalities U/S 241-A Cr.P:C. were complied with. Formal

- chérge against the accused was framed on 09.01.2023 to which

~ they pléaded not guilty and claimed trial; whereafter, the

prosecution was asked to produce PWs.

During the c‘ou.rse of evidence, accu_sed Misri Khan
absénted'hiﬁlé.elf' éind.'.y;/asﬂ j)lroi;eedgdtﬁ/s 512 Cr.P.C and his
sureties weré proceeded u/s .5'14 CrP.C.

The prosecution produced and recorded statements of as

‘many as 10 PWs.xTﬁe. gist .of statements of prosecution

witnesses are as follows;
PW-01: Asif Khan, constable, PS Dabori. He took

Murasila_-to_the PS on 28.07.2022 which was handed over to

him by ASHO Muhafnrhad Jan. His statement u/s 161 Cr.P.C

was recorded by the 10
: PW-OZ.;. Wrekhmin Badshah, constable PS Dabori. On
28.07.2022, ASHO Muhammad Jan handed over injury sheets

of injured Muhammad Ullah and Abdul Qasim to him, which

- were taken to the hospital and handed over to the doctor. The

‘medicolegal ofﬁ'cer handed o:ver blood-stained clothes of

injured Muhammad Ullah and Abdul Qasim, which were

; g\anged over by him to the IO. His statement was recorded u/s
N al



PW-OE_S: Imtiaz Khan, SHO, PS Dabori, He has submitted
combléte .chéllll.an in' the instant case on 02.~08;2(')22, which is
Ex.PW'-3/1 and cort;gctly bears his signatures. He also
eXhibitéd the l‘\/Iu.rasi.la_ as E)f.PW-_3/2 and has prepared injury
;sheet ﬂof inju‘red compla‘inant Muhafnmad Ullah aﬁd Abdul

~ Qasim ‘and sent the same under escort of constable Wrekhmin
Badshail to- ‘the ‘h_o‘sp_ital. : Iﬁju;'y -sheets of . complainant
Muhammad Ul'la.h A’and-‘Abdul Qasim are Ex.PW-3/3 and
Ex.PW-3/4 rc_especti\}ely. Hq has arrested the accused and their
card of a'rres'_,t is Ex.PW-3/5..'A.s ASHO Muhammad Jan has
died and he 1s well acqﬁéinted with hisy signatures and all the
above documents are correct and correctly bear his signatures.
He w'as. cross-exafni’nedby the defence counsel.

PW-04: "Kalim“Ullah_, constable, . PS ..‘Dabori. The 10
handed' over him 02 sealed parcéls coﬁta’iﬁing blood-stained
garments along with road permit certificate and FSL
application add;essed to in¢harge FSL Peshawar. The same

1/ “were handed over to the Ihcharge FSL and obtained his
l}) va@ 3 signatu;es on road permit certificate and on return, handed over
the same to the 1O. . |

PW-05: Gul Asghar, ASHO, PS Dabori. He has

registered FIR No. 16, Dated: 28.07.2022 u/s 324/34 PPC at

the receipt of Murasila through Muhammad Asif, No. 947. The
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FIR is Ex.PA and correctly bears his 51gnatures His statement
was recorded u/s 161 Cr. P C.- |
| PW 06: Muhammad Ullah complamant He has
reproduced the whole story as alleged in the FIR. He has
lodged the FIR Wthh is thumb 1mpressed by hlm Later on, the
'V ‘mvestlgatlon ofﬁcer prepared 51te plan at his pomtatlon He
was thoroughly cross;exammed by the defenee counsel.
PW-07 is the statement of injured and eye-witriess Abdul
Qasim s/o'. Zar Muhammad. He'aléo repeated the same story
during his statement as alleged in the FIR and was cross-
examined by the counsel for the accused facing tria.l.
PW-08-~ie the_statement of Habib Noor, Medical Nurse,
Type-]Z; | Hospital, - .Dabori. He has ,exami‘nedk injured
complainant Muhammad Ullah s/o Khyal Zar Shah on
28.07.2022 and reported that the injured was physically
assaulted. There was wound .on right arm near elbow. First Aid
provided and the patient was referred to DHQ Hospital Mishti
*\ﬁv\ 1‘\@ Mela for further management In his ﬁndmgs he mentioned

that there was trauma wound on right-arm near elbow (patient

do not know' where ‘it is hit by). Dressing at elbow and there
was mild pain. Movement at elbow and wrist joint were

normal. Radial pulse was intact.. A small abrasion was found
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on right-up;;'e‘r_ knee. Today. "he- séen his réport whlch 1s correct
and 'correctly be‘ér;s. his signétures and is Ex.PW-S}l.

| .Later on, at the applicé_tion of ‘the prqsecution PW-08 was
re_-examir‘léd_dnlthé‘ érbtihdihaf in his statement as PW-08, he
has not méritiéned t};e‘ niédicolegali report -of injured Abdul
Qasim.

.¢Durin’g. t;é-eiaminatiﬁn, he's‘tated that he élsq examined
Abdul Qasim on 28.07.2022 at 05:45 PM. The injure;d was
physically assaulted and was complaining of péin in the whole
body. No bleedihg fl_*om.the quy noted. He was rgferred to
DHQ Hospital :MishtilM;ala-'fqr 'f,urthgr inv_estigatiqn i.e X-Ray
and Ultrasound etc. | -

‘He was c.:ross-'examlin.ed by the counsel for the accused.

PW;09fisL the §tat§men’t éf:Sai'f Ur Rehmari, Investigation
Officer, PS Dabori. .He visited the spot after registration of
FIR, but the complainént was admitted in the hospital. He
égain visited the spot-on 29.07.2023 and prépéred the site plan
at tﬁe instance of the complainant which is Ex.PB. He
roduced the accused Mlihamrnad'_Daud, Shafiqg Ur Rehman
and ‘Misri Khan vide his application Ex.PW-9/1 before the
~ Illaga Judicial Magistrate with the request for c;bteiining their
05 days physical custody in favour of the police, but his

application was turned down and the accused were remanded
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to the' jucttcial toch‘—Up,i ‘Orakza'i. -He: sealed the garment of
- -"l--.mjured Muharnmad Ullah m parcel no. 01a nd that of 1nJured i
-'Abdul Qa31m 1n parcel no 02 by afﬁxmg 3/3 seals of DB on |
-each parcel 01 sample of monogram was -kept m31de each
'parcel Ther recovery memo 1s Ex PW 9/2 Appllcatlon for
| ‘sendlng parcel no. 01 & 02 to FSL is EX.PW- 9/3 The transit
receipt is. EX.PW 9/4 The F SL report recelved 1s Ex. PZ The
attested copy oﬂf relevant_ page of r.eglster no. 19 is Ex.PW-9/5.
ﬂe {_al"s;o recorded the 'atate_rnents" ofPWs s 16 1 C,r.P.C "and at
the eompletion "Of '.inyeSt‘i'gationj,nande,d~ over the=case". file to
- ,-’SHO .for subrnission 'of complete cltallan. |
Leamed DPP for the state abandoned the statement of PW
: Ghanl Rehman belng nnnecessary He ‘was subjeeted to cross
exammatlon by the counsel for the ‘accused at length. On -
1'5.05.2023’.,.»learned-_ -D,P,P‘-'for the state also .abandoned the
statement of PW Abdtil I&a_ntejéd -’l')‘ein_g'iunnecessary and closed
the proSecttti,on evidence. |
- 'Statement of actc':tlsed U/S 342 Cr.-PC were recorded on
“ '_A23.('_)'i‘.20:24; They neither wished t‘a.p';odac,e any evidence in
defence nor-yvished to’-b'e"examtne on oath. | |

Arguments .of the learned Sr.PP for the state and counsel

. for the aec@sed"facingtrial heardand available record perused.

~
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| It is- the case of prosecutlon that on 28 07. 2022 at 17 50 |
hrs Vcomplamant Muhammad Ullah reported the matter to the
local pouce in. emergency room -of RHC Dabon in mjured
con'dltlo“l“along w1th Abdul Qa51m that he was present in his
hous.e'-:‘:meanwhlle he heard“ldud muslc lout31de_and when he
came- out of the.house he found accused MlSI‘l Khan s/o Zarin
Shah Daud s/o Ayub and Shaﬁq s/o Dllbar Shah were’ busy in
hearlng loud musm through MP3 They were restramed but the
accused attacked the complamant meanwh1le his uncle Abdul
- Qasim came t_o..re’che', but he ‘was also attached' upon.and he
' got :injured.- Accused -"Dau'd';-' 'to.otc ﬁistoll,ﬁom"‘accu'sed‘ V.-Misri
Khan and made firing at them with intention to kill and due to
his ﬁre_the "coﬂmplainant got 'i'nju,r-'ed: on his right elhow, while
| Abdui Qals.‘.imies‘capédlunhu.rt_‘.lflll-‘le‘lcharged'a'l'l..-the 03 accused
o forl the commissit)n ofo,ft‘ence. | | |
In o-rder to prove' "the,'ir stance, .vthe prosecution have
_reco_rded thez‘_statements ‘orftas .many _as 10 PWs.'The statement -

~ of PW-08, 'Hab‘ingoor,," : Medical' Nurse, Type-D Hospital

¥ \&\C,bDaborl is worth perusal He has mentioned in his medicolegal
" . _report Ex:PW-8/1 that -‘-‘ther’e‘_jwas— trauma yvound on the right
“arm near elbow (patzentdonot knowwhereztzs };zit‘by . It is

atso mention_ed in the report th‘at after'X—Ray, patient was re-

examined at DHQ ‘Hospital Mishti Mel_a’ and a 'single wound
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was found at right arm near elbow which was red in colour

- measuring 1x1.cm in“:\yidth'.‘x‘jot_ éo_,deg’p with punched out

margins’ sh’ciwir'yg . subcutaneous tissues. There was mild

swelling and redness around the wound. X-Ray do not show

any fracture of .bo'ne'. Ex.PW-8/1 also shows that Abdul Qasim

‘ was.c’omplaining' of ‘pziin 'in"his body and there was no

bleeding.

The medicolegal report Ex.PW-8/1 cannot be taken into

corisideration for pfoving.tflé.- allegations against the accused

facing t'ri'a~l on the fOIIowingb grounds;

-
1.

LE84
111.

iv.

The date and time of arrival of both the injured is

‘mentioneéd in the report as 28.07.2022 at 05:45-PM, but

the time -of examination of each injured is not
mentioned in the report. -

The report-is:silent about probable duration between

the injury and examination.

The report is also silent about the weapon of offence
and the nature of injury.

The .~Vré'p01jt-. is also ,s.;il_erit:.abodt the fact that who was
abcompanied with the injured at the time of
examinatiop in the hospital.

It is also.ndt:r;ne'r;‘pipnéci‘ :in‘the report that whetl;xer the

injury at the person of .the complainant and his uncle
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were ffesh ‘b_r old one and .whet'her‘ théiin‘j.ury‘ at the
:pejrsm.l of corﬁplainant was firearm or otherwise.

vi. Thé last blit"_ngt _the-le'asvt~ 1s that fhg: person, who has
e?cg_mi’r_l"ed the c':ompléina.l:nt and his injured uncle, is not
aufhorizéd medi;:ol‘egal dfﬂCer, rather he is medical
nurse aﬁci by nb strefch of imagination he could be
considé'r prqp_{:r.pe’r‘sé.)nv to conduct medicolegal case
and prepare report. He himself has admitted in his
cross-exémination that he was not legally authorized to
conduéﬁ-mgdibolegal_gasg and in response to his report

| dated: .2-8.:(')57'.202'2 . 'ahd | sub_sedueﬁ ‘report dated:
20.08.2022, no opinidn of the concerned rhediéolegal
officer. of DHQ HOSpital Mishti Mela has been
received to them. So, the evidentiary value of the
medical report Ex.PW-8/1 seized to exist-and can not

be used ‘against the accused facing trial.
The most important e\}ridence in the_ cases u/s 324 PPC is
the statement of .ihjul;ed'.;:bm:ﬁla;i.néht_'and the eye-witnesses. If
'the statement of injured comblainant and eye-witness are in

\§&\\4ine with each other, the same cannot be easily discarded on the
& . . 3

basis of other evidence, but in.the present case, the report of
injured complainant, his statement recorded as Ex.PW-06 are

contradictory to the statement of PW-07, eye-witness Abdul
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Qasim. Coﬁaplainant Adu.riAng his cross-examination as. PW-06
: hag: stated _iha‘t it is_'_. c"brtéc't‘ﬂ?;clzflf: ‘hqué stated-in m):)‘rép_ortt-thqt‘
BN all the 03accused attackedme, howeverl cannot specysz the
speéific‘ blows.' adyaﬁced' by leqch 'accu.sed”. PW-O7_, -'eye- |
»' witﬁess ‘Ab.dul~ Qaéi@ also stated durmg h-is-_ cfoss-exéfﬁination
that hé cannot Spelc'i.‘fyl"‘thét%iames V'Q'f the acéused at whose
| l.alowé'/h‘ii:ljie ot 'injuffc“df 4_Hé_,;‘_infr;;aﬁceq"anotﬁéf vgfsién'af the
case__duririg his 'Cross-exam_ination Aa_nd stated that the accused
were 06 in number, Qo-rj_l'tra.r,::y" -tqthe_ report and statement of
;-c:’omﬁ_l"ainant ;a's PW.506- -Abecz‘;u'ls:é Adﬁly 03 accuééd are charged. in
the FIR and statement of complainant as PW-06. As far as, the
: A'e'll‘le"gatio;l .tj‘(:‘gardir'l_g;l_the:"v”ﬁi;‘_ea'rr,i‘l’j injury at 'the é‘ersbﬁ of the ’
compiéiﬁan; is cbncérnéd; there is corroborative evidence
regarding the sérﬁe ih'-shépe -of"mcdico.legal report and any
blood-stained earth taken. iﬁto_possession by the 10 from the
- place of occu.rrenc.(_e‘.,_.Thgh-_'(-:omplainant has. not_menti'oned the
bore‘ of weapon of offénée in his féport, furthermore the 10 has
not recovered a single empty from the place of occurrence to
' Support t’h‘e‘$tanc§~ o/fj:th,e,_.qp'r‘npl.g'ivriant. and similarly no weapon
of offence- has beeﬂn r'e.c;)vef;ec.‘i-frorh the Apossession of the

J & accused. So, in present circumstances, the report of
> i
&

‘:;ef complainant i$ ‘neither supported by the statement of eye-

witness nor there is any corroborative evidence to make this
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~ court believe that the occurrence, has ‘taken place in the mode

" and manner as reported by the complainant in-his report.

The statement of invebs‘tiga'tion officer recorded as PW-09

is also worth ;perﬁsfal‘.' He has mentioned during_his cross-

'e}tarnination -as PW%09"that :FI‘R'vslas hand‘ed-_over to h1m on
-l7'50~hrs' and he left for th'e plaCe of occurrence on the same

'-"day at 18 50 hrs and reached the place of occurrence at 19:15

hrs He 1nspected the spot by h1s own soon after the occurrence

but he nelther found any empty and blood-stamed earth at the

“spot nor he has noticed any bullet marks on the surrounding

“walls. He has: admltted durmg f;cjr'o_'s"s;‘ex_amin{'ation that 'the place

of occurrence is- surrounded by seyeral shops, but he has not
recorded the statement of any shopkeeper present at. the time of

occurrence The blood stamed clothes of the complamant were

allegedly taken mto ,posse'ssro_n:'by_ the -1nves_t1g_at10n officer

from constable Wrekhmin Khan vide -re00very memo Ex.PW-

"9/2 on 29.07. 2022 whrch were allegedly handed over to him

_ bythe medlcolegal ofﬁcer but the perusal of record shows that -

e

Q’,

the accused was medlcally eXamlned by nurse technician

Hablb Noor (PW 08) on 28. 07 2022 and his report Ex PW 8/ 1

s silent about handmg over the blood stained clothes to

constable Wrekhmln'-Khan; but astonrshlngly. the same were

taken into possession on 29.07.2022 by the investigation
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ofﬁcér and it has not been gxplained that in whése possession
the Aal-leged ’bl_ood-s.tainec‘i clothes were .l)'lin_g for 01 day. The
blood;s;tained clothes were lgent to FSL vide receiﬁt No. 40,
;iatgid: (‘)1.08..12022:.throi1'g.h clvt)nstab‘lé Kalim Ulfah, No. 849/HC
as mentioned in Ex.PW-9/3 which further makes doubts that
after I;ec;ivin;g_.the ,samé:bit,he; 10 .on 29.07.2022 where and

“whose péis.s.éss‘;ioh,'flhe alléged Blobd%éihéd clothé§ \'Jvere lying
for next 03 days. The chain of possgssion of the blood-stained
clothes before sending it to FSL 1s missing and also creating
doubts on the score thatmthe fﬁedicolegal report is silent about
its handing over it to constable Wrekhmin by nurse technician,
Habi_b Noor (PW-OS).

In the view of the above discussion, it has become crystal
clear that there is cc;nfradictiori in the statement of complainant
(PW-06) and eye-witness (PW-07) about the number of
accused. The medicolegal report is prepared by the nurse
technician instead of" authorized medicolegal officer and the
same seized to have any legal effect. The nature of injury as

- well as the kind of weapon of offence are not proved on record.
No blood-stained earth and empty has been recovered from the
spot are all fatal grounds for the case of prosecution and the
prosecu‘tjon badly failed to prove their case against the accused

- facing trial. I therefore, acquit the accused facing trial from the

State Vs Daud and others, FIR. 16 0f 2022, Case No. 27/2 Page 13 of 14




&~

charges ‘le‘vé.lled againsf them. They are on bail. Their sureties
are discharged from the li'a‘bility' Qf their bail bonds.

As far as the case of absconding accused Misri 'KhaAn is
céncemed, prima fgcie' case exists against him; therefore,
perpetual warrant of 'arre;t be issued against him..-.Copy of this
order be sent to DPO Orakzai‘and SHO PS concerned for
including the name of absconding accused Misri Khan in the
register of POs. - -

Case property if any be kept intact till the expiry of
period provided for filing r¢vision/appeal.

Case file Be 'c'onsfgned to the re.cord- room after its

completion and compilation.’

v
Announced h '//e ) VH

31.01.2024 - 1)
: (Bakht Zada)
SCIIM,
Orakzai (at Baber Mela)

CERTIFICATE

Certified that this order consists of fourteen (14)

pages. Each page has been read, corrected where-ever necessary

and signed by me. 00 3 "
_ ) . v
Dated: 31.01.2024 o~ - )
(Bakht Zada)
SCJ/IM,
Orakzai (at Baber Me¢la)
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