IN THE COURT OF BAKHT.ZADA,
' SENIOR CIVIL JUDGE ORAKZAI AT BABER MELA

C1v11 Su1t No ' 77/1 of 2021

- Date of Original Institution: » 22.11.2021
- Date of Transfer In: - 17.07.2022

Date of Decision: o .. 08.12.2023

1. Mubarak Shah s/o Khyal Badshah
2. Muhammad Shakeel s/o Mubarak Shah : :
Both R/O Qoum Mamozai, Tappa Mir Kalam Khel, Tehsil Upper,
District Orakzai.
(Plaintiffs)

VERSUS

Nek Badshah s/o Gul Badshah
Islam Badshah s/o Gul Badshah
- 3. Muhammad Rafiq s/o Islam Badshah
" All RO Qoum Mamozai, Tappa Mir Kalam Khel, Tehsil Upper,

DY et
» A d

Dlstrlct Orakzal
’ (Defendants)
[ ) SUIT FOR RECOVERY OF DAMAGES |
JUDGEMENT

08]22023
' Plamtlffs Mubarak- Shah s/o Khyal Badshah and

Muhammad Shakeel s/o Mubarak Shah caste Mamozai, Village
Wadan, Ghiljo,'Di_str'ict Orakzai have brought the instant suit
..aga.instl defgndaﬁts Muhar‘nma.d‘ABc‘l_gllah ;(o Gul Ba_déhah and
02 others, for .rec'c‘-n.‘/e.r_y of ‘damages amounting toi Rs.

16,00,000/- (.16 lacs) suffered by the plaintiffs due to mischief

and false statement of the defendants, the' details of which are

as follo‘Wé; '
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R I' Restrammg thevg._ survey._-team from conductmg- SR

STy

survey of 03 houses of the platntszs e‘."

."':';compensatzon for ‘each'house ‘was . Rs 400 000/—

R -.o-, l.'-~-,
;..‘,~ FRC ~-’. ““&

.

and total Rs 12, 00 000/- whtch was to"éb'ei:,:»-"

= recetved by the plamtszs {‘ 5

. N . . .
- . Tu . <
* L B i ..“ . -

2 For mental torture and embarrassment in. the .

localzty an amount ofRs 300 000/-

.....
.0
. -.~~ ‘i

3 Coansel/Lawyer § Feés'= 100 000/-

s

The plamtrffs alleged that he is, res1dent of upper

o

: Z"Orakzal That durmg the recent mrlltancy and terrorlsm in the-
'f‘are.a,thev-houses of almost au people of Mamozai-.easte ‘were

.'_damaged and 1n December 2020 survey for compensatron of'

‘~.$. : ‘_-'. . ,,.k

-.|~.r . .."

v i'destroyed houses was underway The survey téam for the said

- f‘houses was consrsted of Tehsrldar and Army MaJor etc ‘The

" -~

.team was mandated wrth the task to prepare damage report after :

,'_survey at the spot That the defendants along wrth plarntrff No ‘.

"

.:01 were elders/members of the vrllage commrttee It rs alleged_, o

by the plamtlff that defendant No 01 bemg member of the

R commlttee asked the survey team at the tlme of survey of hlS ,

t o

a0 o T e N

(" houses that plalntrff No 01 rs a cruel person and restramed-"

©oe
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- ‘l:plalntlff 1s a patrlot person and has served m Leerorce m hard

) ‘1,':t1mes when almost all.:'the off1cnals from"'Mamozal tr1be refused

N . That defendants are mvolved m deprlvmg the plamtlffs from

‘..

'to’ perfor'rn;—thejr du.ti'e’s due to"ifea'r ’and“thre'ats of'th'e terriorists;”' -

o 'u."

"‘m-'f:_gettrng compensatlon ;f f'- the;, damaged ;h0U$.¢$. by

'mlsrepresentatlon and false statements before the survey team

:j:idu'e“-‘to_ufv'vh‘if’e_h;l’the;_{pla’i'nt“i-ffs‘;‘.su-_ffe:r:e'd-_;from-:'.'m,e'n'tal_ torture an'd Lo

.7 embarrassment in the area.-That-the defendants:were asked to

SN TN
EREE B TN R

“pay ‘damages’ for the said’ mental-torture, embarrassient and:

,[_financial' loss “as mentioned in- the: heading of the plaint, but -

" they refuged to do so’and hence;, the instant suit,= .

oA e
R 2
-

,' Defendants %'W'er'e} s'urnrnoned | ‘Who,'“ ap'peared ‘before

A

\.';'the' court along w1th counsel Khursheed Alam advocate and

d"contested the SUIt of the plalntlffs by submlttmg wrltten‘

e

......

' The divetgent pleadings of the’parties were feduced

S
EVL

“into. the following issues'by my.learned-predecessor in office.. '

e 'IssueS' T—f ‘

b . O P
. O o T

PN Whether the plamttffs have got cause of actzon7 B

‘. ‘ 'xWhether the suit of the plazntz]ﬁ lS wzthm tzme7 )
C Whether the plamttﬁs are entztled to the recovery from defendartts

f_"an amount of Rs ]2 00 000/- as damages for thetr damaged

- s
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“-'~houses whzch swas be recezved by them under CLCP but due to""'

conspzracy of defendants they were deprzved of the same?

6:004000/‘ i’ total as damages for mental torture and f nanctal i

loss etc caused due to conszracy of the defendants o

5 ,-':];"'Whether platntzﬁfs are entttled to the decree ‘as prayed for7

l

R A Relzeﬁ

Partles were g:ven opportumty fo produce ewdence in support of -

'.thetr respectrve clalms The plamtlffs produced and recorded the‘,':t"*' J

T :vrstatements of followmg PWs
PW 01 Mubarak Shah s/o Khyal Badshah plamtnff No Ol N
| tﬂappeared as PW 01 He bemg plamtlff repeated the story as. alleged m'

the plamt and alleged that the defendants mstlgated the survey team not

to conduct survey of hrs house He was cross exammed by the counsel "

,-"'for the defendants ‘ ;;.':f_"i'; '

PW 02 1s the statement of Abdul Salam s/o Khyal Badshah He :

R ,stated that the plamtlff exchanged harsh words w1th the survey team for

{:thereason- that why' they are: not conductlng the survey of hrs house He s )
E ~' :'_-.‘:;further dlsclosed that on 1nqu1ry he was told by the defendant that he has"‘
- :‘.tOId the surveyteam’ that plamtnff is. cruel person and that he is bent-t‘. o
| C7O\L} , dpon n gulﬁng the rlghts ofhts srsters 1n law n |

'di‘éb 0 PW 03 Gul Salam s/o Khyal Badshah appeared as PW 03 who-'

{ oo repeated the same story as deposed by PW 02 Both PW 02 and PW 03
'c»‘

5 were cross exammed by the counsel for the defendants
*- . . . "

m
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| "‘-'z‘.’"]r_'_'vl'appeared as DW 0] He stated that he was representattve of the v1llage ‘

A-commlttee Ma_]or Hashlm was Incharge of the survey team Thef““: =

!

.'_,_':'.'}plamtlff was: glven a. Chlt by Tehsddar Khatsta Akbar whereupon the L

R

e “-"‘names of affectees were wrttten Major Hashlm got angry on the querles - .

. of the plamtlff and he expelled the plall’ltlff from the commtttee He also'; y o

o . stated that plamtlff lodged a report agamst htm at PS GhllJO and SHO PS

'_.,__’:GhllJo summoned hlm to PS but later on Major Hashlm called the SHO. S

}:i.to release hlm He alleged that after transfer of Major Hashtm he ﬁled

;-the rnstant frtVQlous_ sult,agalnst“__hl_r’nn- . B

- After closing of’evidence of the parties, arguments of the learned
. counsel for the. parties, were héard and available técord perused.
" My-Issue wise: findings are as under: - .. .=~

~a -

. Issue No..02: -~ '

It-,' 1s 'a'llege’d 'at'j)a"raﬁ' ';rii) 09 of the plamt that the

defendants were asked to admtt the clatm of the plamtrffs '

Tta

Atbjalleged survey was conducted m the year 2020 and the mstant

"SI.Ilt has been brought on 22 ll 2021 The su1t of the plamtlffs '-

"“Mubarak Shah V'S Nek Badshaheté ™~ " Case No. 77/1° © .- Page 5 of 9



posmve

Issue No.:03-& 04:: ;0 0 7o N R

~ ‘together fo'r:diseus'sivgn._lf o . L

: :fSta'tLéd th'at -"t'h'e "suryey-‘t:é‘am refused to .cond‘uet_,'sur'yey- Qf his -

'.‘r +
.

(,’*‘,::"B'oth:"'ff'th,es'ﬁe 1ssues are- mterlmked hence takeh

‘.o
s N )

AR T -, _'._ S M ::_,‘
. o .

for recovery of damages amountmg to Rs 16 OO 000/ (16 lacs)

-

: defend'an‘ts, th_je,_detjai_l's Qf wh_ic__h are as _foilloWs;

| ~':s'urv'ey Aof 03 houses of the plamttffs ' 'e~ "
compertsatton for each hohse was Rs 400 000/-
| | and total Rs 12 00 000/-- Rl
.. 5 For merztal torture and embarrassment an amourzt

ofRs 300 000/- ‘

é& 6 Counsel/Lawyer s Fees 100 000/-
i 4‘ ..‘. e ,;,“», R o ", _..‘ '

Sy

"1.‘

LY SN e
. N .. ..

-

house on the ground that they were told by the defendant that

. N s -

plamtlff lS “a cruel person The survey team also expelled hlm"

P

‘
[OA

- Mubarak Shah VS Nek Badshah'efc” ™. -/Casg No,77/1 - . "~ Page 6 of 9

LA

' It 1s the case of the plamtlffs that they are entltled

2 D’ur'i'ng- .the. ..'c‘ouriselof;e-yidenee', 'the plalhtiff No.-01

suffered by them due to mlschlef and false statement of the

<

appeared hlmself as. PW 01 m order to prove hlS stance and -



-

AR

- ,>

, fof the houses ofthe p]amtlffs The plamtlffs have not produced '

;‘_any ev1dence to the effect that 1n whose presence defendant No

,\ '-.... et ; , ; . ,}'."x et

" ,'{Ol hasmade a-ny“ rﬁ;ivs_s'taterneiht‘;.fa-b'o;u-t v.th-é';p‘laipt'iffs_'.' No‘. "other 1

'PW has uttered a single word about the alleged misstatement. .-

. The’survey team .was consisted..of sevéral: members and; they

"+ ‘acdording, toSOPs iised.t6 visit thé damaged houses at the spot
-~ for ‘preparation of compensation report, but neither any membet

of the survey team:has;h‘éen‘_:‘rnade party:to ‘the suit:ror any of *

.

thej rn’enaber's :ha,ve;.:be"en_.-.'produced{before, ~the,,coi_ir,t: as PW. m
,.-'order to prove the clalm of the plamtlff It is not appealmg to

t

'\'prudent'mind that urvey team con51sted of- resp0n51ble';

' .fmembe'r's l_ike"se’rvin‘g':rnajor,frorn-‘ Pa’kistari, A‘rfmy'- ‘and Tehsilvd'ar |

»'f_'-{}"from dlstrlct admmlstratlon can’ refuse to conduct survey only -

RXES

- at the 1state‘m'e"nt.f.of_ a'n.~o_rd-i~nary ~.member of the village -
co'mmvittie'e;wi’th'-ou,t_.d_l;le:"_'s,afti"sfa_l,(;ti"(‘):nlat~ th’e spot.‘Eurthermore,, no

documentary ev1dence in: respect of the refusal of the survey g

evldence regardmg the sanctron of compensatlon of . Rs

-
: -
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e (=

400;000/- per house on .the'ca‘lse fiié;.‘ The details of 03 hbuses
.‘are ‘also‘ nh£ mentioned in the plaint, furthermore no evidence
regarding-.me‘ntal t'or:t'ure allegedly 'éuffered byv the p]ainti'ff" is
hfought' on record in-shape of any medical 'pr'escrjption from
any psthiatristv arvl'd ‘exnpéns-es:’i‘r‘lquriredv by‘th_e plaintiff on the
treatmeh; of the same. No receipt or statement hf the cou-nsel

: Aregar('iin.g 'coﬁns'el_-feel,'.is' a\:/ailab‘lé on the éaset file which all
clearly sli‘o.ws that the':) plaintiffs 'to prove .their. allegation
against the defendants thro_qgh any direct evidence,. therefore,

" issue No. 03 & 04 both are decided in negative

Issue No. 01 & 05:.

Both these issues are interlinked, hence, taken together

.for discussion.

As sequel to my'findings on issue No. 03 & 04, the .
plaintiffs have failed to prove their stance through cogent oral
and documentary evidence, ther‘cfore,. Issue No. 01 & 05 are

decided in negative. .

As sequel to.my above issue-wise findings, the

plaintiffs falled to prove thelr case through cogent oral and

documen‘tary evidence. Furthermore, they have neither arrayed

; Mubarak Shah VS Nek Badshah etc . ,Casé No.77/1 -+ - Page8of9



". necessary completnon and compllatlon

vAn-noun'ce'd "
7 08.12.2023
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Semr C1v1l Judge

Orakzal (at Baber Mela)




