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IN THE COURT OF REHM1AT ULLAH WAZIR,
CIVIL JUDGE ! ORAKZAI AT Camp Court, Kalaya.

69/1 of 2019
07.11.2019
21.12.2021

Civil Suit No.
Date of Institution: 
Date of Decision:

1. Raft Ullah s/o Khwaja Muhammad Khan
2. Wasif Ullah s/o Kh waja Muhammad Khan
3. Safar Khan s/o Halim Gul
4. Farid Ullah s/o Halim Gul

All R/O Qoum Mishti, Tappa Darwi Khel, Budgor, District Orakzai
(Plaintiffs)

VERSUS

1. Jan Muhammad s/o Mastan Shah
2. Jamshed Ullah s/o Mastan Shah
3. Wakeel Shah s/o Mastan Shah

All R/O Mian Mela, Qoum Mishti, Tappa Darwi Khel, District Orakzai

(Defendants)

SUIT FOR DECLARARTION CUM PERPETUAL AND 
MANDATORY INJUNCTION AND POSSESSION

JUDGEMENT:
21.12.2021

Plaintiffs Rafi Ullah etc have brought the instant

suit for declaration cum perpetual and mandatory inunction

and possession against the defendants to the effect that the

^^intiffs are the exclusive owners of the suit property while 

cVC^^^^6e defendants are the cultivators of the same. That the

predecessors of the plaintiffs handed over the suit property

along with a built-up house for their residence and

cultivation to the predecessors of the defendants. That an 

application against the defendants was filed before the then 

Assistant Political Agent, Lower Orakzai for declaration of
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the plaintiffs as owners of the suit property along with the

built-up house and handing over of the possession of the

same through ejection of the defendants. That the then APA

appointed a jirga and in the light of the jirga decision, an

order was passed on 10.11.2014, whereby the ejection of the

defendants from the suit property was directed. That the said

decision of the APA was upheld by the Commissioner, Kohat

vide order, dated: 06.08.2015 but afterwards, the same

decision was set aside and the case was remanded back to the

trial court by the then FATA Tribunal vide order, dated:

06.11.2017. That the defendants are illegally occupying and

^epjoying the suit property along with a built-up house over
.a

A^oO^the same and are about to do further constructions over the

same despite the fact that they are not the owners of the same

rather these are the plaintiffs who are the owners of the suit

property. That the defendants were asked time and again to

hand over the possession of the suit property but they

refused, hence, the present suit.

Defendants were summoned through the process

of the court, who appeared and contested the suit by filing

written statement, wherein they raised certain factual and

legal objections.

Divergent pleadings of the parties were reduced

into the following issues;
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1. Whether the plaintiffs have got a cause of action?

2. Whether the plaintiffs are estopped to sue?

3. Whether the suit of the plaintiffs is time barred?

4. Whether the suit property is the ownership of the 

plaintiffs and the defendants have nothing to do with 

the suit property rather they are the mere Kashtkaran 

(tenants) of the suit property since their predecessors?

5. Whether the plaintiffs are entitled to the possession of 

the same?

6. Whether the plaintiffs are entitled to the decree as 

prayed for?

7. Relief.

Parties were given ample time and opportunity to

produce their respective evidence.

The plaintiffs produced witnesses in whom the 

one Syed Ameer Shah Raza, record keeper/in-charge judicial

irecord room, Orakzai appeared as PW-01, who produced the

suit file No. 19/1, instituted on 25.06.2019, decided on

25.09.2019 by the Civil Judge-II, Orakzai, which is Ex.PW-

1/1, comprising in 99 pages and that the same case file was

received from the court of the then Assistant Political Agent,

Lower Orakzai. further, Mr. Safi Ullah, the special attorney

of the plaintiffs appeared as PW-02, who produced his 

special power of attorney as Ex.PW-2/ and copy of the appeal

of the defendants to the Commissioner, Kohat against the

decision of the APA, L/Orakzai, which is Ex.PW-2/2 and

further fully narrated the same story as in the plaint. Further,
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Mr. Khoba Gul appeared as PW-03, who also supported the

stance of the plaintiffs. At the end, Mr. Khamin Gul, the co­

villager of the plaintiffs and the witness of the Ijara (share in

the produce of the land) given by the defendants to the

plaintiffs, appeared as PW-04, who fully supported the stance

of the plaintiffs.

In order to counter the claim of the plaintiffs, the

defendants produced witnesses, in whom Mr. Jan Muhammad,

the defendant no. 01 for himself and as a special attorney for

the rest of the defendants appeared as DW-01, who produced

his special power of attorney as Ex.DW-1/1 and further fully

denied the claim of the plaintiffs, further, Mr. Taj Wali , a 

friend of the defendants appeared as DW-02, who stated that 

aM^^^or the last 35/40 years, the suit land is cultivated by the 

v*cferrt t̂^defendants and that the suit of the plaintiffs is baseless. At

the end, Mr. Muhammad Sadiq, a cousin of the defendants

appeared as DW-03, who stated that the suit property is

cultivated by the defendants for the last 40 years and that the

suit of the plaintiffs is baseless.

My issue wise findings are as under:

Issues No. 02:

The defendant in his written statement raised the

objection that the plaintiff are estopped to sue but later on,
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failed to prove the same and even failed to assert anything in 

this respect in their evidence, hence, the issue is decided in

negative.

Issues No. 03:

The defendants in their written statements raised their

objection that suit of the plaintiffs is time barred but I am the 

opinion that as per Article 120 of the Limitation Act, 1908 

there is a period of 06 years for the institution of such like 

suits but the aforesaid Limitation Act, 1908 is extended to

the erstwhile FATA on 31/05/2018 through the 25th

constitutional amendment and the same has become

operational from the aforesaid date while the instant suit has

been filed on 07.11.2019. Thus, the same is well within time. 

The issue is decided in negative.

aN\tf Issues No. 04 & 05:

Both these issues are inter-linked, hence, taken

together for discussion.

The plaintiffs alleged in their plaint that they are

the exclusive owners of the suit property while the

defendants are the cultivators of the same. That the

predecessors of the plaintiffs handed over the suit property 

along with a built-up house for their residence and

cultivation to the predecessors of the defendants. That an
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application against the defendants was filed before the then 

Assistant Political Agent, Lower Orakzai for declaration of

the plaintiffs as owners of the suit property along with the 

built-up house and handing over of the possession of the

through ejection of the defendants. That the then APAsame

appointed a jirga and in the light of the jirga decision, an 

order was passed on 10.11.2014, whereby the ejection of the

defendants from the suit property was directed. That the said

decision of the APA was upheld by the Commissioner, Kohat

vide order, dated: 06.08.2015 but afterwards, the same

decision was set aside and the case was remanded back to the

trial court by the then FATA Tribunal vide order, dated:

06.11.2017. That the defendants are illegally occupying and

enjoying the suit property along with a built-up house over

tjhe same and are about to do further constructions over the

'-'^pcovjj^same despite the fact that they are not the owners of the same
VUVL**0

rather these are the plaintiffs who are the owners of the suit

property. That the defendants were asked time and again to

hand over the possession of the suit property but they

refused, hence, the present suit.

The plaintiffs produced witnesses, who appeared

as PW-01, PW-02, PW-03 and PW-04, who all produced the

relevant documents which are exhibited. It is established by

the plaintiffs through PW-01 that an ejection order was
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passed by the then APA, L/Orakzai against the defendants

and the same was upheld by the Commissioner, Kohat in an

appeal by the defendants against the decision of the APA,

L/Orakzai. Though, the same order has been set aside by the

then FATA Tribunal but one thing is established that the

present defendants/the then appellants have categorically

mentioned in their prayer in the appeal before the

Commissioner, Kohat that they were ready and are ready to

pay Rs. 35,00,000/- to the respondents/present plaintiffs as 

sale price of the suit property. Meaning thereby that they 

were admitting the ownership of the plaintiffs, which is a

documentary proof against them and the same is unrebutted, 

other 03 witnesses of the plaintiffs have been cross 

^ ^ not^inS contradictory have been extracted out

of them during cross examination rather the PW-02 in his

cross examination has stated that:

The PW-03 in his cross examination has stated

that:

* S*"
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PW-04 in his cross examination has stated that:

"-l/”(/ui-l^ l-U U 1"

In order to counter the claim of the plaintiffs, the

defendants produced witnesses in whom, Mr. Jan Muhammad,

the defendant No. 01 for himself and as a special attorney for

the rest of the defendants appeared as DW-01, but he

admitted in his cross examination that:

(/Ol ^{jVU40 k/"

jt J\s 4/3^ 2_fa if" ^ <L jZ
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The one Taj Wali appeared as DW-02 but

admitted in his cross examination that:
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The one Muhammad Sadiq, the cousin of the

defendants appeared as DW-03 but admitted in his cross

examination that”

kZ+^jJ * %r5 *A3 U?<—S'f U-4 ^

\$ dlsSOl^s^ ijt jijsif jji JL c/1^ 0" s? {“ U>4-l/7tp^LZl<L.>y

33

35

Thus, it is established through the evidence of

plaintiffs ancl even from the admissions made by the

witnesses of the defendants that the plaintiffs are the owners

of the suit property and the defendants are the cultivators. 

Therefore, in the light of the aforesaid findings, both the

issues are decided in positive.

Issues No. 01 & 06:

Both these issues are inter-linked, hence, taken

together for discussion.
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As sequel to my above findings, on issues no. 04

& 05, the plaintiffs have got a cause of action and therefore,

entitled to the decree as prayed for. Therefore, both these

issues are decided in positive.

Relief

As sequel to my above issue-wise findings, suit of

the plaintiffs is hereby decreed as prayed for with costs.

File be consigned to the Record Room after its

necessary completion and compilation.

Announced
21.12.2021

(Rehniat Ullah Wazir)
Civil Judge-I, 

Orakzai at Baber Mela.

CERTIFICATE

Certified that this judgment of mine consists of 10 pages,

each has been checked, corrected where necessary and signed by me.

fM-
(Rehmat Ullah Wazir)

Civil Judge-I, 
Orakzai at Baber Mela.
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