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IN THE COURT OF SAMI ULLAH, CIVIL JUDGE-],

ORAKZAI (AT BABER MELA).
" Original Civil Uit Nou..owi. s eennin 117/1 0f 2021
* Date of inStitution ........ccoeveerrreeersnnnn07.09.2021

Date of deCiSIOn ...veveeesereeerseeurnnn27:10.2023

1. Muhammad Yousaf S/O Eid Badshah
2. Syed Umar S/0 Meer Basheer
Both residents of Qoam Aakhel Tappa Shamali Nawasi, Khwaga Cheri, Tehsil

Ismialzai Dish‘ict Orakzai.
E _ veveressereransasissrssesnsnenes (Plaintiffs) .

Versus

1. Fazal Wali S/O Ghanam Shah
2. .Abdul Wali S/O Ghanam Shah
Both residents of Qoam Aakhel Tappa Shamali Nawasi, Khwaga Cheri, Tehsil

Ismialzai District Orakzai.
...(Defendants)

SUIT FOR DECLARATION-CUM-PERMANENT INJUNCTION AND
POSSESSION THROUGH PARTITION

JUDGMENT:

1. Brief" facts of the case are that plaintiffé have filed the instant suit for
deﬁlaration-cum—bennanent injﬁnction and possession thfough partition
to the effect that plaintiffs are co-sharers in the suit property, which is
fully detailed in the headnote of plaint. That the suit property is jointly

owned and yet to be partitioned. That the defendants be restrained from

C.vti JudgelJM-
Orakzgg at (Babar Nlela)

taking into possession and raising construction over the disputed
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 property. That defendants ZWer‘;e'.véisl{'ed tsh and ageif to admit the legal @
claims of plaintiffs and refrain from interference but in vnin; hence, the .
~ present s.uit.,_
E Afterdueprocess of 'snr:rimonn tne defendants npnéal;éd "iﬁ-.'ﬁerson and
contested the suit by submitting written statérné:nt'in 'wnich coritention

of the plaintiffs were resisted on many legal as well as factual grounds.

3. The divergent pleadings of the parties were reduced into the fdllowing
issues.
ISSUES.

1. Whether the plaintiffs have got cause of action?

2. Whether this court has got jurisdiction to entertain the suit of
 plainifp |

3. Whether the plaintiffs are estopped to sue?

4. Whether the suit of the plaintiffs is time barred?

. Whether the plaintiffs are co-sharers in the suit property which

is yet to be partitioned?

. Whether defendants alongwith other co-sharers are owners in

- (SamiUllah ossession of the suit property?
Clvit JudgelJRi ‘ P _ / PrOpEry
 Oraksaiat (Babar Molg] 7. Whether the plaintiffs are entitled to the decree as prayed for?
8. Relief.
4. Parties were afforded with ample opportunity to adduce evidence.

Detail of the plaintiff’s witnesses and exhibited are documents are as

under; -

WITNESSES EXHIBITIS

PW-1 | Muhammad Yousaf S/O Eid
Badshah Qoam Aakhel, PO | Copy of CNIC is Ex.PW-1/1.
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6.

RE

| Ghiljo, Tehsil' Ismail Zai| -

| District -.(.)rakzéi.l |
PW-2 | Muhammad 'Basheer' S/0
| Meer Basheer Qoam Aakhel, | Copy of CNIC is Ex PW-2/1. |
/PO Ghiljo, Tehsil Upper| . -
—Districf Oraid‘(zai-' S
PW-3 | Muhammad Qasim  S/O

Alimat Shah Qoam Aakhel,

Ghiljo, Tehsil Upper District |-

Orakzai.

Copy of CNIC is Ex.PW-3/1.

Detail of defendant’s witnesses and exhibited documents are as under;

WITNESSES

EXHIBITIONS

DW-1

Shandi Gul:S/O Ghazali Khan
Qoam Aakhel, PO Ghiljo, Tehsil

Ismail Zai District Orakzai.

Copy of CNIC is Ex.DW-1/1.

DW-2

Fazal Shah S/O Nooran Shah

Qoam Aakhel, PO Ghiljo, Tehsil

Ismail Zai, District Orakzai. -

‘Copy of CNIC is Ex.DW-2/1.

DW-3

Baloch Khan S/O Khial Gul
Qoam Aakhel, PO Ghiljo, Tehsil
Upper District Orakzai.

Copy of CNIC is Ex.DW-3/1.

DW-4

Abdul Wali S/O Ghanam Shah
Qoam Aakhel, PO Ghiljo, Tehsil
Upper District Orakzai.

Copy of Iqrar Nama/Jirga
Deed is Ex. DW-4/1.
Copy of Halaf Nama is

- Ex.DW-4/2.

Arguments by learned Counsel for the parties heard.

Learned Counsel for the Plaintiffs, Mr. Khan Amir Advocate, argued
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and stressed upon the facts averted in the plamt that the plamtlffs are .
Cco- shalre‘rs in the suit property alongw1th the defendants That although S
the plaintiffs have not produced any document in support'-,of therr olalm
- but. ,the'.oral_ ei)idenoe ,d_eduoed. in shape ofstatements of the lP‘Ws :gtre ir_l-. ,
favour of the'.pllainti.ffs. | N | B A‘ |
7. Learhed Counsel for the Defendants Mr. Abid Ali Advocate, argued .
that the suit property was joint ownership of the plaintiffs with Kandi
(fdmily) Molyaah and the same has been partitioned hetween them. |
That the plaintiffs 'were never joint owners of the .suit property
alo_ngwith the defendants. That the pla’intiff’s_ close retative is Fazal
Haleem and if they had any share in property, that would have be_eh in
the property of the aforementioned person. That the suit property is in
possession of the defendants from quite a long time. That there are
many admissions in the statements of the PWs in fayour of the
defendants. That the plaintiffs have not produced any documents in

support of their claim and on the other hand the defendants have

produced two doouments in their favour. That-the suit of the plaihtiff is
liahle to rejectioﬁ.

8. After hearing arguments and after gone through the record of the case
with valuable assistance of learned Counsels for both the parties, my
issue-wise findings are as under:

ISSUE NO.2:

Whether this court has got jurisdiction to entertain the suit of

plaintiffs?
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9. - This objection was raised in ‘preliminar'y objections in the written
sté,l.t,e,rﬁent- and the issue-" wés"-'f‘ra'r'ned'_l{_éépihg:"'-ih' mind the
aforementioned objection. Burdon of proof regarding the issue was on
,défenfiéﬁts?.,H;)W(?Yer, cllgf_é_:ﬁ.__da'rrlvts' ~f‘ai.le'd..'t‘.o (ri-is.charrgev'the_;ir duty.i,n_thﬂis -
respéc't.' beeové:ﬁ there. is- nothlng avallableonrecordwhlch sugge;s:‘ts o
bar of jurisdiction of this court to decide the instént suit. Hence, vthe

issue is decided in negative.
ISSUE NO.3:
Whether the plaintiffs are estopped to sue?
10.  Burden of proof regarding this issue was on defendants. Estoppel needs
cogent, convincing and reliable evidence which s lacking on the part of
“defendants, therefore issue is decided in negative and against the

defendants.

ISSUE NO.4:

Whether the suit of the plaintiffs is time barred?
11. The onus to prove this issue lies on the plaintiffs. The plaintiffs filed

suit for possession through partition. As per averments of the plaint,

cause of action accrued to the plaintiffs few days prior to the institution
?:' "0. ”ﬂ

'Sami Uliah ,
 \givit JudgeldMd the disputed property. But even without considering this fact, the suit
Orakzal at (Babar Mela] . .

of this suit, when the defendants refused the share of the plaintiffs in
for partition can be sought without the ambit of limitation. Wisdom is

drawn from the judgments of Superior Courts and reliance is made on

2015 SCMR 869.
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‘Hence, the issue is decided in negative and in favour of the plaintiffs.

ISSUE NO.05.

' Wh'eth'er the plaintiffs are co-sharers in the suit proﬁerty,, which is

12,

13.

4 .10'”;3

Sami Uliah
Civid JudgeldM-)
Ordjszai at (Babar Mela]
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yet to be partitioned?

property and defendants have no right to deny the legal right of the
plaintiffs. That the suit property is jointly owned and yet to be

partitioned. Burden of proof fegarding the issue was on plaintiffs.

Plaintiffs in order to discharge this duty, produced three witnesses. The

essence of their statements which helped in deciding the issue are as

under.

Muhammad Yousaf, who is plaintiff No.l in the instant case and

recorded his.statement on oath as PW-01. While supporting the claim
of the plainﬁffs he stated in his examination in chief that the suit

property is joint ownership of plaintiffs and defendants, which is yet to

" be partitioned. That the plaintiffs belong to Qoam Aakhel, sub-section

Shomali Nawasi, Kanday Ghairay Kor and in Ghairay Kor there are
four families which are; our family, defendant’s family, Aliman Shah
ana Abdul Haléem family. He further stated that defendants are
possessor of our share in the property. The said PW admitted in his
cross examination that Aliman Shah and Abdul Haleem family are
clése to ours in ancestral lineage. The said PW als.o‘adr.nitted that the
suit property was partitioned between defendants and Molyaan, who

are now in possession of their respective shares. The said PW also

The claim of the plaintiffs is that they are the co-sharers in the disputed -
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admitted that he has a brof;her and the same is not party 1n the present

suit. "'I-Iev alse recorded in hie statement that ‘A.the' plaint.iff:‘-No.OVZjis _—
o , grAandsAer.l-:of Abdul Heleem'éﬁei' b.es'lide h1m noother pers:onv ffom h‘is"
family is party in the instant suit. He -also,admifc'ted tha;c the father of
pleintiff_'No;OZV is": aiive.. | - |
14. Muhammad Basheer recorded his statement on oath as PW-02 in
support of the stance and contention of plaintif;fs in his examination in
: chief and stated that being a member of family of Abdul Haleem,
Gléairay Kor (Kanday), we aiso have share in 'the'disputed i)'r'o'perty.'
The said VPW recorded in his cross examination that neither my uncles
and brothers are party to the instant suit nor they have laid any claim
thfough £he instant suit. He also admitted that partition between the
defendants and Molyaan has taken place.

15, M;Jhammad. Qasim who deposed on oath as PW-03 recorded his
s.tatement_ is support of the claim and contention of the plaintiffs. He
recorded in his cross examination that he also lay claim in‘ the:disp;lted
property. He further stated that beside Rehmat Ulleh, no other person
from Kandee has filed suit for partition.

16. The statements of the plaintiffs’ witnesses brought the facts before the

court, mentioned here in after, which prov1ded reason for deciding the

C 33, '
%,o”p issues against their favor. Firstly, there is no documentary proof of

Sami Uliah
Civit JudgeN M-t whatsoever Wthh might have estabhshed the claim of the plaintiffs.

Or kzg at (Babar Melaj:
‘ On the other hand, defendants have produced certain documents which

are Ex.PW-4/1 and Ex.PW-4/2 which shows their ownershlp and

|
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| p'oéseééién of 'th:e | suit 'pfol-)erty'. Séco;ldl:y,' ti;lé ~}j)vlev1i'n:t:iffs have /r;ot: .
mention in their plaint as to Ahow they are co-sharers in the suit .p.r'onperty
o and to' how much sha;ég'the'y ,afe .éﬁtitledj:-t'b._Thiljdlvy, :fhé suit property
coi;éiéts 6f shdps and defendants have noi Cbntéﬁdéd an?\%rﬂéfe iﬁ -the; "
instant ﬁlé that they ever receive& any rent‘regarding the same, so- ﬁlliCh
SO th-at the plaintiff No.01 in his statement as PW-01 recorded
ignorance of the fact that who are the tenants of the disputed lshop‘s.
Féurthly, all the PWs admitted the fact that the disputed property has
alfeady partitioned between the defendants and fémi‘ll'y of Molyaan.
Moreover, all the PWs admitted that family of Abdul Haleem is more
close to the plairitiffs in ancestral lineage then that of déferidants. PW-
01 stated in his cross éxamination that Abdul Haleem family hold its
own share in Ghiijo Bazar. Fifthly, the instant suit for partition is bad in
its form due to non-joinder of neéessary.parties. The plaintiff No.01
stated in his statement that he has another brother who is not party to
the instant suit. Similarly, PW-01 recorded in the statement that féther
of: plaintiff No.02 is alive. PW-02 and PW—O3: also claim shares in the

suit property and is not a party to the instant suit. It is also pertinent to

. Q03 mentioned here that PW-02 is the brother of plaintiff No.02 who also
10"
: 21 . -
Sanii Ullah claimed his share being grandson of Abdul Haleem but PW-01 stated in
Civit Judge/JM-t

Orphzaiat (BabarMelal s statement that share of Abdul Haleem has already been partitioned
ana the family is in possession of the same. Sixthly, defendants are in

possession of the suit property which is admitted by plaintiffs and the

PWs.
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Keeping in view the above discussion, it is held that plaintiffs failed to
produced cogeht, convincing and reliable evidence in sUppbrt of their

claim, ‘ther“e‘:fo'rc,‘. issue No.05 is Adecided negative and against. the

plaintiffs.

ISSUE NO. 6:

18.

19.

Civit Judgeldi-y
kzai at (Babar Mela)

20.

Whether defendants alongwith other co-sharers are owners in
possession of the suit property?
Défe'ndants in ttleir written statement have contended that the suit
prbperty is in oivnership and posséssic‘m of the defendants with other
co-sharers since long and plaintiffs have no shares in the diéputed',
property. The burden of proof regarding the' issue was on defendants.
Défendanté in order to préve their StaI‘lCG,A pr;)duced four witnesses in
théir favour.
Sﬁandi Gul recorded his statement on oath as DW-01 an;i stated that he
was jirga member in which sittings on various dates has taken place
wi;thout any verdict. That at last we had scribed a Halaf Nama on
| 10‘.09.2021, regarding shareholders of Ghiljo Bazar whose shares were
, determined in 1928. Nothing incriminating ’regarding the stance of
de‘fendants and in favour of the stance of the piaintiffs were reéorded in
his cross examination.
Fazal Shah recorded his statement on oath as DW-02 and stated that a
jirga has taken place between the parties in which he was a memi)er.
On a given date of the jirga the plaintiffs had té take an oath but the

plaintiffs did not appear before the jirga. The jirga members then wrote
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their 'v.erdi'.ct and declared the plaintiffs “Parh”. '(do'.nl?--t have any stance).’

Nothing incriminating against the stance of defendants and in favour of

22.

Sami Uilah
ivit Judige/Jii-l
Urakzai at (Eadar Mela)

the stance of the plalntlffs were recorded in his cross exammatron

:Baloch Khan who deposed on oath as DW-03 and recorded in hlS :

statement that in the year 2022 a jirga has taken plaoe betw,een the
parties and the jirga has directed the plaintiffs to produce two witnesses
in their favour and di’rect‘ed the defendants to produce ten witnesses
who would take an oath in their favour. But the plaintiffs did not
produce two WitneSASes and the jirga gave its verdict aga‘inst the stance
of the plaintiffs. The said DW recorded in his statement that he was a
member of jirga and not a witness. He also testified that the jirga

verdict on stamp paper was written in his presence.

Abdul Wali who is defendant No.2 in the instant case and recorded his

statement on oath as DW-04 and stated therein that he is owner in
possession of the suit property from the time of his ancestors. That the
plaintiffs had raised claim on the suit property through a jirga and were

then to produce any witnesses in his favour and the jirga decided the

matter ‘in our favour through its verdict written on stamp paper dated

:23.10.2021, copy of which is Ex. DW-4/1. Similarly, an Iqrar Nama/

deed was also written on 10.09.2021 regarding the fact that who are
shareholders' in property of Ghiljo Bazar, which is Ex.DW-4/2.
According to Ex.DW-4/1, the plaintiffs don’t have any share in the
property Ghiljo Bazar. He also stated that half shares of the disputed

property is in our possessmn and the remaining half is with family of
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Molyaan He also recorded that the plarntrffs reside in district. Hangu
and have never pald any expense in reconstructren/ maintenanice ‘of
Ghiljo Bazar. He further stated that Ghiljo Bazar was partitioned in to

) s1xty shares in. 1928 and in Wthh the defendants have twenty shares |
vregardmg which Iqrar Nama/ Deed Wthh is Ex. DW 4/2. The said DW
recorded in his cross examination that the plaintiffs don’t have any
share in dur property. He also stated that our family consist of two sub-
seetions, one is ours and the other is of a family of Molyaan.

23. The statements of the defendants’ witnesses .brought the facts before
the court, mentioned here in after, which provided reason for deciding
the issue in favour of the defendants. Firstly, the defendants have
ddcumentary proof in support of their stance that they are owner in
possession of the suit property. Both the documents are exhibited in
course of evidence and are discussed in detail in statement of DW-04.
This newly rnerged district Oralrzai don’t have any revenue record,
therefore, the documents produced by the defendants coupled with
statement with their witnesses on oath are instrumental in deciding the

instant issue in their favour. Secondly, the defendants’ as well as

o
271 - . L : :
Sag Uifah plaintiffs’ witnesses have admitted in their statements that the suit
Civit Judge!JM-l

Orykzai at (Babar Mela)  property is partitioned between the defendants and family of Molyaan.

Thirdly, the jirga verdict which is also reduced in writing and which is
Ex.DW-4/1 has decided the matter in favour of the defendants. Perusal
of the said jirga verdict also stated that the plaintiffs don’t have any

share in sixty shares of Ghiljo Bazar as was partitioned in 1928. It also
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states that threev dates were glven to the plalntlffs to produee any
o w1tnees in. their fav‘our but they falled to: do so. Fourthl#g the document
exhlblted as ‘Ex.DW-4/2 embody. names - .and . 51gnat_ures, -of
__:owners/shareholders of Ghlle Bazar accordmg to the partltlon taken .
. 'place in 1928. The defendant No.2 and a member of Molyaan famlly is
declared as shareholder while there is no mention of plaintiffs in the
same.
~2‘4. Keeping in view the above discussion, it is held that defendants have
produced cOgeni:, convincing and reliable 'O'ral and documentary
evidence in support of their claim, therefore, issue No.06 is decided in

po'sitive and in favour of the defendants.

ISSUE NO. 1 & 7
Whether the plaintiffs have got cause of action? |
Whethel; the plaintiffs are entitled to the decree as prayet_l Jor?
25. : The discussions on the above referred issues show that plaintiffs have
' failed fo prove their case b.y fulﬁllihg the requirements of law and by
producing cogent and confidence inspiring~ evidence; thefefore, they

have got no cause of action. Therefore, the plaintiffs are not entitled to

the decree as prayed for.

Saii Ulrah
uit JudgelI-| The issues No.01 and 07 are decided in negative and against the

Or~*rai 0~ {2ehar Mela)

plaintiffs.
RELIEF:
26. The detailed discussion on issues mentioned above transpires that the

plaintiffs have failed to prove their case against the "defendants_by
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" proceedings cogent and confidence inspiring oral or documentary o

evid‘ence}:Hgnce,lsuit~.of the plaintiffé,is-'D_is_miSsed,, L

27. - | Costs to foll'b,W the e?énts.
28. . Fileibe cqn_si‘g'ne.:dA to. 'recdr‘d room after itﬁ '-hécg_ssar)é'completioﬁ a}nd -.
o \ico}ﬁbiiétidn. i
VAnnounced- : _
27.10.2023 Sami Ullah
: - | Civil Judge/IM-I,
Orakzai (At Baber Mela)
CERTIFICATE: -

Certified that this judgnient consists of thirteen (13) pages. Each and
every page has been read over, corrected and signed by me where ever

necessary.

Sami Ullah
Civil Judge/IM-I,
Orakzai (At Baber Mela)
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