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BEFORE THE COURT OI
ADDIT]ONAL DIST RIC] JUDGE, ORAK7 AI /\T BABER MELA

Civil Appeal No. CA- 20'/1‘3 df"_2023

Date of institution: 09. 06 2053
Date of decision: 06. 11 2023

Abdul Jamee! son of Naryab Gul resident of Daf:'gz_i. Khel (Garhi) Zawan,
Qaum Rabia Khel, Mishti Orakzai..... .........,.ifﬁ:f....'h;.}"(Apgellant/glaintiff)

..Versus.. _
- Waziristan son of Israr Gul and 07 others all rcmdents of Tappa Darvi

- Khel, Village Zawan, and Tehsil lower, Dlstrrct Q] akzai.
.............. _(Res:p"qndents/defendants)

Appeal against Judgement, Decree and O'ird-érf dated 23-05-2023,
passed in Civil Suit No. 09/1 of 2023.

JUDGMENT

Instant Civil Appeal has been preferred by the appellant/plaintiff
against the Judgment, Decree & Order dated 73 05.2023, passed by
* learned Senior Civil Judge, Orakzai in Civil Suit bearlng No.09/1 0f2023;
whereby, suit of the appellant/plaintiff with thlc; trtle of "Abdul Jameel vs
- Waziristan etc” was dismissed. o
2. Briefly stated facts of the case are suchthal ‘rhe piaintiff (appellant
~ herein) has filed civil suit against the defendalgrs El‘éSpondents herein) for
declaration, redemption of mortgage, possessi"t?);_:'rr;rrd perpetual injunction.
It is in averments of the plaint that plaintiff be;:;;rng: (:._);wner in possession of
suit property containing 04 fields, located in Zwan, Mishti had delivered
vacant possession to the defendants against,1501}tgage money of PKRs.

2500/- annually. Defendants were regularly pa'yihg the mortgage amount
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till 2012. It was 2013 when the defendants Baye é’fé'pped the payment and
gradually claimed ownership over the suit pr(‘)l‘fielit}:{-_. The defendants were

P

= gsked time ":iﬁd.'"agai'n‘"to pay the 'ox’lt‘stz{ﬁdiﬁ-g‘ énﬁ;)u*ﬁt*'or “handover-the
possession of the suit property to the plaint‘i"é‘f but they failed to do so
which necessitated presentation of Civil Suit."- -
3. On appearance, the defendants had submltted written statement,
stating therein that the plaintiff has got no ne%us with the ownership and
.possession of the suit property. It was speélﬂcally pleaded that the
Judgement dated 2'6-10~2018, passed by As's;i.:—s;:tarzi..t;;Commissioner Lower
Orakzai speaks about the ownership of t.h;:::dé;féndants over the suit
property as weli. It was added that the matter i-i:] i-s;s'éle is falling within the
definition of decided matter and thus prayed réjectién of plaint in petition
submitted under Order-7 Rule-11 of the Codc;ai of Civil Procedure, 1908
(Code hereinafter). The same application wasE c%)r.l",tested by the plaintiff
~on submitting his written reply. After hearmg ‘.‘:z_;]-*guments of learned
counsels for both the parties on such applicatjifc;)r‘l; 'tilii'e learned Trial Court
vide Order No.16 dated 11.04.2020, dismissé%lf sﬁch application. Feeling
aggrieved the defendants had filed Civil Révisj’goﬁ:iﬁ the Court of Hon'ble
the District & Sessions Judge, Orakzai. It wa-; 'd:i"r;:cted in Judgement in
Revision dated 23-01-2023 that res-judicaté lg'eing:mixed question of law
and fact shall be part of separate issue to be framcdfor inviting evidence.
Consequently, additional issue on res-judica':tfa was framed which was

decided along with other issues and dismissed the suit as a whole. Plaintiff

feeling aggrieved, filed instant Civil Appeal whlch is under consideration.
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4. Divergent pleadings of the parties have been 1"__educed into following

issues including an issue framed additionally.

H
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_.i.. . Whether the plaintiff has got cause of agtlon’
1. Whether the suit of the plaintift is time barre‘d‘?

iii.  Whether the plaintiff is estopped to sue“’ .

iv.  Whether the suit property is the oWne»rsiﬁipi ~0f the plaintiff and the
defendants were only cultivating the same aslt":(;nants?

V. Whether the suit property is the ownelship in possession of the
defendants siﬁce there forefather and the pla;ﬁtiff has nothing to do with
the same? |

vi.  Whether the suit controversy has already Beﬁen decided by the AC
Lower Orakzai on 26-10-2018 through FIGR, lthat is why the present suit
is hit by Res-judicata? B

vii.  Whether the plaintiff is entitled to the; c’-i_é‘cré;aé prayed for?

Viii, Relief o

5. Parties had adduced evidence in supp'or-tjoftheir respective claims.
Seizing the opportunity, plaintiff produced as r'n.uch_‘ és five (05) witnesses.
PW-1 is the statement of Assistant Recofd»»Kéepe;" of the Record Room
who produced case file of Kashmir Khan vs Wézirisfan bearing No. 48/1
decided by Assistant Commissioner Lo»“vezt'_ Qrékzai as Ex.PW-I/1.
Taimur Syed being Mubharrir of the AC LoWe:if O'ré-kza-i was examined as
PW-2 who produced correspondence reflecﬁng “transfer of cases to
District Judiciary from District Admmlstratlon which Ex.PW-2/1.
Kashmir Khan has been examined as PlW—:‘B who is the witness of

ownership of plaintiff and spoke about mortgage. Muzaffar Khan
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recorded his statement as PW-4 testifying tlﬁ’ef%nd}"t"'gage traﬁsaction. PW-
5 is the plaintiff who repeated the story of theplamt lclai ming ownership
=w===and terming the possession of 'de‘fendantS"é’S::f mortgage baseOnturn, T
defendants examined Waziristan as DW-1 .reliyilf.g' on Judgement of AC
‘Lower Orakzai Ex.PW-1/1. Ameen Khan is tﬁéiDW—Z exhibited power of
attorney, CNIC as Ex.DW-2/1 to 2/2 and déaﬁ}{ Cc:eylri"'iﬁcate of His father as
Annexure-A. Record Keeper of District Recmd ‘Réom Orakzai produced
record of the earlier litigation as Ex.DW-3/ 1
6. On closure of evidence, the suit was dlss‘msscd which 1s impugned
herein. | |
7. Mr. Insaf Ali Advocate representing apﬁef‘lél-lt argued that there is
sufficient cogent evidence adduced by the pla}nti'ff _while defendants had
neither produced documentary proof of thejé@ngr;hip lnor oral evidence
of the sufficient degree to rebut. Other,;b?ot"hérs and sisters being
necessary party of both the plaintiff and défenﬁén‘ts.EaVe not been arrayed
in the list of the pérties which necessitates'fé:ﬁlaﬁ'.d of the case with the
direction to implead all necessary and pr(.)plerl plai'ti‘es for trial afresh. The
principle of res-judicata has wrongly been a_tt.ila;::ited as parties before the
forum of Assistant Commissioner Lower Oi‘a.lg'zéii Qere not the same and
thus res-judicata is not applicable. It was p'r'é);/le‘dA t;lat the appeal may be
allowed 'and case may be remanded to the Trlal Coun for impleading the
necessary a.n-dAprope'r parties for reaching tothe |ust conclusion of the
matter. |
8. Mr. Sana Ullah Advocate for respondér;ts/d‘efe_ndants contended

that the Judgement of Assistant Commissioneér Lower Orakzai was within
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the competence at that time and was within the'knowledge of the plaintiff

who was party to the proceedings and this factiiwas willfully concealed in

Cmh A T e

Lower Orakzai dated 26-10-2018 is lawfgl (3}“d€t" still intact in favor Qf
defendants. Plaintiff was required to prefer_ é_Lppé"c'll against that decree
~which was omitted and has got finality. He ?k:joh(;lluded that the suit has
rightly been dismissed for being barred by Iai\f:and on its merits.
9. There are two points for determination m .‘ins'tant Civil Appeal; one
is, whether plaintiff is real owner and deli\v}éf'ed“' i:he landed property to
defendants on mortgage? And the secon‘d‘flpoi nt is that whether- the
principle res-judicata has wrongly been attracted to the circumstances of
the case?
10. The déscr'iptipn of property in dispute Has n;);been fully mentioned
which is a legal requirement of paramount irhpéft-zlrllce but as the same has
neither been disputed nor matter in iss@gitflléfcfore, can lightly be
deprecated. Plaintiff has claimed ownershiﬁ of thef:disputed land without
producing any documentary or sufﬁcienf ar;d‘ .:cogent oral evidence to
support this plea of ownership. Let it be ign_'o':‘%*é'd égai'n as this is region
where people are having no such documentar;:proofs of their ownership;
but, the fact of delivering possession to thejdefeﬁdélnts on the basis of
_ mortgagé is fact that requires documenta.r)‘{;‘:jeyi:c-i‘ence or at least oral
evidence of highest degree of cogency. The '];ia‘ilhl‘tiff :failed to produce
evidence of the direct source to prove the fad t:.hat any verbal mortgage

agreement has been finalized either amo;j'gst the parties or their

strict §: Se¥sions Judge
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predecessors in interest. Plaintiff also failed to testify that he or his
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the plaint with mala fide. The Judgement of the Assistant Commissioner
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representative had ever been received the mb_r}ga’gé 'money from the date

of mortgage allegedly transacted about seven decades back. Plaintiff was

. —.under the vl-i-abil.i-ty‘-.-to---d.isoharge----t-hev-vb-urdenléﬂ-p;lféo-ﬁ-aS-vpost-u.]-ated---in-----4 S

Article-117 of the Qanun-e-Shahadat Ordel?' l:9584 which he fails to
discharge. When plaintiff fails to prove wha’f he ééserts, the question of
rebutting the probability by the defendants is{:(_‘.)ut_.'oi:quuestion at all. Even
| then, the possession of the defendants over the p;i‘éperty is admitted fact
- which has ri‘ght]y“b.e;en considered by learn'e“cfi.'-Trivaﬂ' :Juc.ige as none of the
parties are having title document in their hands .
11. Both the parties admits that the éubject‘- 'pro'perty of the suit was
matter in issue before the then Assistant Polifiéa]-Agerit later on changed
- with the nomenclature of Assistant Commlssu)n(.r Record df the earlier
litigation before the Assistant Commissione{ﬁr .(')‘fakzai has been exhibited
as PW-1/1 contalmng two hundred and seventcen (7 ] 7) pages Parties and
- property are the same in earlier round oflltlgétl'on and justice requires that
there must be flm end of litigation and parties should not be vexed twice
for the same subject matter in the same caus‘_e:pff ac.tilon. One aspect of the
case is debatable that is whether Assistant Cd‘tﬁ;n'igsionex' was- competent
like the Assistant Political Agent to resollv"’é‘ '[1;16 Civil Disputes? The
~answer is obviously "yes" and for this infei"e;h;ce;;r?ference can be made
| té ~concluding and operating part of case Alfi"j&!zeéh:’l:Aﬁ'idi vs Federation
of Pakistan and others in Writ Petition No 3098 P/2018 decided by
Hon'ble the Peshawar High Court, Peshawax vule Judgement dated 30-

10-2018. The same is reproduced herein below for ease of reference and

Orakzae at Hangu

comprehension: "Indeed the separation of execuizv ﬁom the judiciary is
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" a hectic exercise, which should have been done before the 25"

 Amendment (Act No. XXXVII of 2018) therefofe, wefeel it appropriate to

__give some time to the concerned to have the same exercised but not later

than one month, from the date of the judge@én(. as any law/regulation
made or action taken in violation of principle:s”% confained l'ﬁ article-25 is
liable to be stuck down and the same is the p&wer with this Court. Mere
_existencé of a tribal society or a tribal culn‘t.r:e:dqe.é' not by itself create a
- stumbling block in the way of enforcing ordmary krocedure of criminal
law of civil law, fr'z'a( and detention etc, which‘is' enforceable in the entire
country. In the view of above, we while al/év‘v}'ng' the writ petition as
prayed for, declared the notification dated 29;f)5.—201 8 whereby FATA
Interim Governance; Regulation, 2018 was pr’énéulgated, as ulﬁ‘a vires of
the Constitution, to the extent of allowing the .Co_/‘n-missioners to act as
Judges; Council of Elders deciding Ctv;l and Criminal matter;
constitution of Qaumi Jirga, Modified applt-'c.dﬁbn.‘si of Chapters VIII and
XLII of the Code for Security; Third Schedule, Adﬁinistered area, and
after one month from the date of judgehenf, ém} decision of Civil or
Criminal nature would be void ab-initio. Th"e Judgement of learned
Assistant Commissioner Orakzai dated 26- 10—20 18 is _withjn the time
frame which the law presumed to be cornpeé’nf éh_d within jurisdiction;
- therefore, the principle of res-judicata has riéhtly' been attracted by the
. learned Trial Court. ‘ e
12. Inthe light of above discussed facts anci céircﬁmstancesl of the case,
this Court holds the view that learned Tual Court has correctly

appreciated the evidence and rightly applied the law; therefore, it is held
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that the impugned brder/judgment of the le;ijhé&l'Trial Couft needs no

interference of this Court; hence, maintainied. Consequently, instant

~appeal beingdevoid-of-any merits-stand-dismissed:--Costs-shall-foltow-the---—-— -~ -

~events.
+ 13, Requisitioned record be returned back thh the bopy of this.
Judgement while file of thfs Court be cons.igned‘ t(i)‘ the Distfict Record
- Room after completéion and compilation w1thm tlje-i.“s";pavm allowed for.

~ Sayed Fazal Wadood,
-~ AD), Orakzai al Baber Mela

" 14. Announced m the open Court
' 06-11-2023

CERTIFICATE.

Certified that this Judgment is consisting .Li.p'bn eight (08) pages;

each of which has béen signed by the unders:igrf‘jlﬂed.aﬁer aking necessary

corrections therein and read over.

. i+ Sayed Fazal Wadoods
= ADJ, Orakzai al Baber Mela
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