-

FORM “A™

FORM OF ORDER SHEET

INTTEHHL COURT OF SYEID ABBAS BURKHARL CIVIL JUDGEAUDICIA L MAGISTRATI/CIIL, KALAYA ORARZAL

) o )
Seral No. of Date of

Order of Order or
Proceedings | Proceedings

! 2

Order No. 11} 01/11/2023

s

AN

Py
1N
S
ey

72

b
p A
~ ¢y
Ly £
w (]
fam

8T
¥

s -

Order or other Proceedings with Signature of Judge
or Magistrate and that of Parties or Counsel where
necessary.

“¥
2
Jarties prasent.

Vide this ouderd intend 10 dispose of instant application

filed by delendant, hereinalter referred as peutioner, ior

rejection. ol plaint under Order VI, Rule THC.P.C.

Arguments already heard and record perused.

Stance of pct’itit__m_c.r: Respondents
action (o file the iﬁs!’:—mi suit. Furthermore, a previous suit
1'cgar‘(.i§?1g the swme subjdel matter and same parties has
peen  dismissed  and  thus  respondents have  no
appiroached this court with ¢lean havds  rather has
oonﬁniu‘cd fraud with this court by concealing real facts,

Plence prayed that the application i hand may Kindly bo

allowed and instant plaint may kindly be rejected under

Order

VH Rude 1 CP.C.

‘.
-0

[

Stanece of Respondents: Respondents have got a canse

Bricf facts: Brict facts of the case are that previous

of action. Nothing has been conceated from this cowrt.
Duc o institation of prior suit, instant suit s not lable 1o

be rejected rather pro and contra evidence 1s necessary in

ave gol no cause of

the instant suit, Application in hand is pre-mature, henze

may kindly be dismissed with costs.

one Amin Al s/o Suleman Al liled an apphication belore

APA Orakazat acainst present petitioner {0 possession

of suit property and accordingly vide Judgmoent dated:s

08.09.2016, APA Orakzal decided the mauer i lavour

v
y
.

of sard Amin Al Peeling aggrieved ol the judament

-

dated: O8.09.2016 of APA Orakran ihe present peitiioner |
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preferred an appeal no. 78/2017 before Commissioner

FOR Kohat Division Kohat and accordingly said appeal

was dismissed by Commissioner FCR Kohat Division

Kohat vide order dated: 17.08.2017. Feeling aggricved of

the order dated: 17.08.2017 of Commissioner FCR
Kohat Division Kohat, the present petitioner  fifed

revision petitioner before FATA Tribunal Peshawar and

accordingly 'ATA Trihunal Peshawar vide its order
dated: 22.02.2018 allowed the revision petition fifed by
the present petittoner and by sctting aside impugned
orders/judements of subordimate courts, remanded back
the case to the trial court/ APA Orakzai to the decide the
matier afresh after compliance of the provision contained
in scction 8 FCRL However after remand ol the case. the
merger of FPATA ook place and accorklingly the matter
was reicrred to civil court by APA Orakzai. Accordigly
vide order dated: 03.10.2019 the learned Civil Judge-H
(‘);'al{zai held that as FCR has been abelished and the
same 1% o more i ficld, henee the case pending belore
the court s not maintainable having no legal [orce, thus
disposed of. However, partics were directed o submit
their rcspccl.i‘.!«;l pleadings as per law for the time being
enforced. Therealter in hight of order dated: 03.10.2019
of lcarned Civil ,ludgc-lf Orakrzar, onc ilashim Al
predecessor of present respondents, [led suit no. 1471

titled as “Hashint Ali vs Syed Amecer Jan”, which was

subscquently rejected under Order VI Rule 11 C.P.CL

filed by present petitioner, by learned Scivor Civil Judoe

Orakyar vide order dated: 28.02.2023,

Court fizdines and observations: Now on perusal of
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the record and valuable assistance of both the learned

counscls for the partics, this.court is of the humble view

' .}

that admitiedly the instiwtion o prior suil by the |
predecessor of present respondents has not been denied I
by the respondents in their replication. Furthermore, it is
also evident from the record that the prior suit, filed by
the predecessor of present respondents, was rejected

under Order VII Rule 11 C.P.C. Accordingly this court

has to ascertain that as to whether the partics and subject
mgtter in both the prior suit and instant suit are same or |
otherwise, tn given circumstances, perusal of the record |

i
i
i
|
i
1
1

of sunt no 14/1 (prior suit) would reveal that same was |

initially filed by once Hashim Al predecessor of present
respondents and after his death during the pendency of
sull, present respondents were impleaddd in the column
ol plaintilfs as his legal heirs vide order no.26 dated:

04.08.2022. flence partics in both the prior as well as |

instant suit arc one and the same. Furthermore, as tor as

the subject matier of both the suits in question is

concerned, 1t ts pertinent to mention here that prior suit |

Lt |
was Hiled inrespect of the property measuring 07-K 5.25-
M situated Da Ghari Rawaz. On the other hand perusal

ol the instant suit would reveal that the same

1as also

been filed in respect of property measuring 07-K 3.25-M
situated Da Ghari Rawaz, henee the subject matter in the
priov suit as well as the instant suit is also onc and the
same. furthermore, as for as the lzclic!‘/praycr i both the
suits is concerned, 1L is pertinent Lo mention here that

+
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both ihe suits were filed for declaration cum perpetua!
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injunction in respect of the suit property. I given
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circumstances, this court is ol the humble view that as
the reliel (:Iain-wcd, subject matter and parties in both the
prior suit as well as the instant suit are same, hence the
respondents should have challenged the order dated:
28.02.2023 of learncd Senior Civil Judge Orakzai,
passed in suit no. 14/1 (prior suit) instead of filing instant

sutl.

Court Verdict: In light ol what has been discussed

above, as plaintiffs have got no cause of action to file the

l

instant suit, hence accordingly the paint in hand 1s hereby

rejected under Ovder VI Rule 11 C.P.C. No order as to

costs. File be consi he record room gier s
neeessary completion

Announced
01.11.2023

Civil Judge-! Kalaya Orakzai




