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INTHE COURT OF SYID ABBAS BUKHARI
CIVIL JUDGE-I1, KALAYA
ORAKZAI

Suit No. 131/1 0f 2022

Date of Original Institution..............13.09.2022
Date of Deciston of the suit............... 19.10.2023

. Ghulam Nabi s/o Abdul Ghani
. Shahid Ali s/o Mohib Al residents of Qom Mani Khel
Tappa Zikria Khel Tehsil Lower District Qrukzai,
cevervnnLPlaintifts

—

Q]

Versus

ljaad Ali

2. Oraan Al

. Nasir Ali

fnsan Ali sons of Ajab Al ‘

. Hashim Al son of Moraan Ali residents of Qom
Mani Khel Tappa Zikria Khel Tehsil Lower BDistrict
Orakzas. L Defendants

B ro o=

t

SUIT FOR DECLARATION AND PERMANENT
INJUNCTION ’

Counsel for plaintiff: SwaiwUllah Advocate
Counscl for defendants: Abid Ali Advocate

| JUDGMENT
| 19.10.2023
’ Vide this judgment 1 intend to dispose of suit captioned

’ above. ' |

[

fuis a sull from plaintlfs against defendants for declaration
and perpetual mjunction 1o the cffect that plamtitfs are

owiiers in possession ol the suit property named as “Tandair

Mountain” since the ume of their tore-fathers and thus the

defendants have got no right install crush machine and ' !



thereafter excavate stoncs cte from suit property. Defendants
may kindly be restrained [rom interfering with the suit
property, cxcavation of stones, crushing or dispossessing the
plaintifts.

Bricl facts of the case as narrated in the plaint are that
plaintiffs arc owners in possession of suit property named as
“Fandair Mountain” since the time of their fore-fathers and
plaintiffs houses arc also situated ncar the suit property.

Plaintiffs further allege that defendants have got no concern

with the suit property. Defendants have foreelully installed
crush machine over the suit property and thus arc now
tlegally excavating the stones and other raw material from
the Tandair Mountain. In this respect the defendants were
time and again requested that not to interfere with the suit
property but they after exercising delaying tactics, finally
refused to do the same. Henee the instant suit has been liled.
After institution of the suit, the defendants were summoned,
who accordingly appeared through special attorney and
submitted their respective written statement with legal and
factual objcctions raised thercin.

Out ol controversies of the partics. as raised m their
respective pleadings, the then incumbent Court has framed

the following issues on 08.02.2023.

1. Whether the plaintiffs have got a cause of action? QPP
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Whether the plaintiffs are estopped to sue? OPD
Whether the suit of plaintiffs is time barred? OPD
Whether the suit of plaintiffs is bad for non-joinder and
mis-joinder of the parties? OPD

Whether plaintiffs are owner in possession of mountain
called Tandir Mountain situated at Mani Khel since
their  predecessor  and ™ defendants  are  illegally
interfering in the said mountain? OPP

Whether defendants have installed a crash machine on
the property of plaintiffs and arc excavating stones and
other materials from the Tandir Mountain?OPP
Whether grandfather of defendant no.1, 3, 4 & 5 namely
Ajab Ali has purchased the suit property (mountain)
vide agreement deed dated: 31.01.1957 and since then
defendants are owners in possession of the same? OPD
Whether plaintiffs are entitled to the decree as prayed
for?

Relief.

Both the partics were directed to produce their evidence,
which they clid accordingly. Plaintiffs produced as many as
three witnesses and therealter closed their evidence. Contrary
to this defendants produced four witnesses and thereatier

closed their evidence with a note.

Both the learned counscels for the partics to the suit then
advanced arguments. 1.carned counsel for the plaintiffs
opened the arguments and arguced that plaintiffs are owners

in posscssion of the suit property named as ‘Fandir Mountain,

since  the time ot their forefathers and  furthermore,

~defendants being strangers to the suit property have got no

concern with the same. Learned counsel further adduced that
defendants have illegally and forcefully installed crush

machine over the suit property and thus are illegally
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excavating stones and other raw materials from the suit
mountain. e further argued that the plaintiffs succeeded o
prove their stance thr(-)ugh cogent. convincing and rehiable
cvidence and further nothing in rcbuttal is available on the
record, hence prayed that the suit in hand may kindly be
decreed in favour of plaintiffs and against the detendants for
the relicf as prayed for.

Contrary to this learned counsel for the defendants argued
that plaintffs have got no cause ol action. tle further
adduced that suil property along with other property was
previously purchased by the grandfather of defendants no. 01
and 03 1o 05 vide deed dated: 31.01.1957 and thus since the
time of its purchase, same is in possession of defendants. [le

further argued that after about lapse of about sixty six years.

deed dated: 31.011957 has not been challenged belore any
[orum by the plaintlfs. te further argued that defendants
previously eniered into agreement of crush machine with onc
Amir Abbas resident of Kalaya vide deed dated: 22.03.2012
and since the year 2012 crush machine is working and during
the period of said veighl. years no onc has challienged the
same. L.carned counsels further contended that the plaintifls
failed o prove their stance through cogent and convincing,

cevidence. On the other hand, the defendants succeeded 1o

produce cvidence in light and support of their swance
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previously allgged in their written statement. Hence, prayed
that as plaintiffs failed to prove their case, accordingly the
sutt in hand may kindly be dismissed with costs.

Now on perusal ol record, available cvidence and valuable
assistance of both the lcarned counscls for the partics my

issue wise findings arc as under,

ISSUE NQO. 2:

Whether the plaintifts are estopped to sue? OPD?
ISSUE NO. 3:

Whether the suit of plaintiffs is time barred? OPD

ISSUE NO. 4:

Whether the suit of plaintiffs is bad for non-joinder and mis-

joinder of the parties? OPD

Defendants have previously alleged in -l:hcir written
statement that plaintiffs arc estopped 1o sue by their conduct,
suit of plaintifts is barred by limitation and furthermore, 1s
bad for mis-joinder and non-joinder of necessary partics.
Henee burden o prove issucs no.2, no.03 and no.04 \\'fas on
the shoulders of defendants. In this respeel, to prove the
1ssues in hand, defendants produced four witnesses.. [ lowever
on perusal of the statements of all the DWs, 1t has been
noticed that they failed to utter a single word regarding the
abovementioned issucs and thus deviated from the stance of
defendants previously alleged in their respective wrillen

statement.
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In light of what has been discussed above, as defendants

~

miscrably faited to prove issucs no.02, 03 and 04 through their
cogent, rchiable  and  convincing  cvidence,  hence  the

aforementioned issues are hercby decided in negative against

[

defendants and in favour of plaintitfs,

ISSUE NO. 05 & ISSUE NO. 07

Whether plaintiffs are owner in possession of mountain called
Tandir Mountain situated at Mam  Khel since their
predecessor and defendants are tllegally interfering in the said
mountain? QPP

Whether grandfather of defendant no.1, 3,4 & 5 namely Ajab
Al has purchased the suit property (mountain) vide
agreement deed dated: 31.01.1957 and since then defendants
arce owners in possession of the same? OPD

[ssucs no. 05 and no.06 being interlinked are hereby
decided collectively. Plaintiffs had previously alleged in therr
plaint that suit property named as Tandair Mountain is their sole
ownership and thus they are in possession of the same since the
time of their predecessors. They further alleged that -defendants

arc illegally interfering with the suit property while on the other

hand defendants had alleged in their written statement  that

grandlather ot defendant no. 01, 03, 04 and 0> namely Ajab Ali

had previously purphascd sull mountain vide agreement deed
dated: 31.01.1957 and since then they are in possession of the
same.

To prove their stance plaintiffs produced one Qabil Tassan

s/o Ghulam Nabi, special attorney for plaintiffs, as PW-01 who

deposed on vath in light and support ol the stance of plaintilfs
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previously alleged in their plaint. During cross examination he
deposed that he had not challenged installation of crush machine
as the same has been installed over the other mountain owned by
one Zahcen Al Self stated that when they started interference

with the their mountain (suit property) they filed instant suit.

PW-02 was produced and cxamined as once Moin Iassan

s/o Noor Tlassan, who deposed on oath in light and support of

stance of the plaintifts. During cross examination he deposed that
It is correct that defendants had neither installed crush machine
nor interfered with the suit property, sclf-stated that they had
previously interfered and still they are interfering,

PW-03 was produced and cxamined as onc Japan Al s/o
Moraan Al, who deposed on oath in light and support of the
stance ol plantifts previously alleged in the plaint, During cross
cxamination nothing in rebuttal has been brought on the record.

Contrary to this to prove their stance defendants produced

onc  Naikmal Iassan s/o Insan  Ali, special  attorney  for

defendants, who deposed on oath in light and support of the stance
of defendants. During cross cxamination he deposed that it is
correct that m Ex-DWI/2 name ol disputed. Tandair Mountain is
nol mentioned. It is correct that it 1s not mentioned in Ex-DW1/2
that they had purchased licld along with Tandair Mountain.
DW-02 was produced and cxaminced as once Syed Hadi

Hussain s/o Syed Asghar Hussain but he [ailed to utter a single
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word regarding the issu'c n l%z:md and thus deviated from the
stance of defendants.

PW-03 was produccd and examined as one Masroor Al s/o
Awraan All, who deposed on oath that Tandair Mountain is the
ownership ol defendants. During cross examination he deposced
that above the ficld, mentioned in Ex-DW1/2, pr()pcrl‘ly of Awan
Al s situated. Sclf stated that above the ficld of /-\\'\j'an Al the
property of delendants is situated and alter that Tandair Mountain
1s situated.

DW-04 was produced and examined as onc- Maqsad Ali s/o
Waris A, who deposed on oath that defendants had purchased a

ficld in Tandair from the plainuffs, which is mentioned in Fix-

DWI1/2. Above the said held towards mountain, property of

Mirwas Khel 1s situated and above the same, property of

detendants is situated. During cross examination he deposed that
it is correct that no other property s situated  between the
abovementioned ficld and the property of Mirwas Khel.

fn light of the above cvidence produced by-l‘hc plaintifls to
prove the issue 10,095, 1t has been noticed that all the PWs deposed
in light and support of the stance of plaintiffs and furthermore,
during cross examination nothing in rcbuttal or contradictory
reoarding  the ownership of planufls over the suit property
(Tandair Mountain) has been brought on the record, which

otherwise fead this court to presume that Tandair Mountain is



ownership of the plaintiffs. l]"Ul'thCI']TlOI‘C, as for as the fact that
defendants are interfering with the suit property is concerned, it is
pertinent to mention here that nothing contradictory in this respect
has been brought from PW-01 and PW-03 while PW-02 initrally
deposed in his cross examination that no interference has been
made by the defendants but subscquently in his sclt stated
statement he deposed that they arce interfering with the suit
property. Furthermore, the self stated statement of PW-01 and
PW-02, which arc mentioned above, were not even rebutted or
denied by bringing on the record any suggestion by the
detendants,

On the other hand from the evidence produced by
defendants to prove issuc no.07 1t has been noticed that although
DW-01, 03 and 04 dcposed in light and support of the stance of
defendants. However during their respective cross examinations
they were contradicted in material particulars and a briel of which
is reproduced here. DW-01 deposed in his cross examination that
“it iy correct that in lx-DW 172 name of dispuied  Tandair
Mouniain is not mentioned. 1t is correct that it is not mentioned in
Lx-DW1/2 thar they had purchased filed alone with Tuandair
Mowntain”.  Similarly  DW-03  had  deposed  in his  cross

cxamination that “above the field, mentioned in Ix-DW1/2.

propertv of Awan Ali is situated. Self siated thar above the ficld of

Awan All the property of defendants is situated and afier ihet




Tandeair Mountain is .S‘{'[‘I,I(Jﬂ/:ecf .II' 1s also pertinent to mention here
that the deed Iix-DW1/2 has also been admitted by plaintiffs and
they further admit that defendants had purchased the field.
However on the other hand defendants allege that they had
purchased field alongwith Tandair Mountain. It is also worth
mentioning here that it has been proved from the cross
examination of DWs that between the field, previously purchased
by defendants vide deed Ex-DW1/2, and Tandair Mountain,

property of Mirwas khel 1s situated, henee in given circumstances

the stance of defendants that they had purchased the ficld along

ALY P

F -

" it
,'ﬁ)/ﬂ_
ST 2

with  Tandair Mountain s not appealable to prudent mind.
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233 Furthermore, both the parties submitted translation of Ex-DW /2
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(which was scribed in Persian -Izmguago) betore this court and duce
to difference between both the translations, this court dirceted the
in-charge ol Kalaya Madrassa to translate the said deed and
therealter submit the same belfore this court. /'\ccordingly the
translation was submitted and perusal of the same would reveal
that 1t 1s nowhere mentioned therein that Tandair mountain was
purchased by defendants rather it has been scribed that the
property situated in the base of Tandair mountain was purchased
by the defendants.

fn light of whai has been discussed above, as plainuils
succeeded to prove the issue no05 through cogent, convincing

and reliable evidence while on the other hand defendants faiied to

ol



prove issuc no.07 ll‘u'ol,lgh-l'heir evidence, henee accordingly the
issuc no.05 1s hereby decided in positive in tavour of plaintifls
and against the defendants while issue n0.07 1s hereby decided in
negative against the defendants and in favour of plamntffs.

ISSUE NQ. 6

Whether defendants have installed a crash machine on the

property of plaintiffs and are excavating stones and other
materials from the Tandir Mountain? OPP

Plaintitts had previously alleged 1in their plaint  that
defendants had nstalled crush machine on the suit pr(;}'acrly and
further they are excavating stones and other materials from the
same. To prove their stance, plaintiffs pmduccd onc Qabil 1lassan
s/0 Ghulam Nabi, special attorney for plaintffs, who deposed in
frght and support of issuc in hand. During cross-examination he
deposed that he had not challenged the agreement of crusl.1
machine, as same is installed in other mountain owned by onc
Zaheen Alio Crush machine has been installed in the property
previously sold by plaintifis and arc cxcz;lvatir"lg stones from the
mountain of Zahcen Al

PW-02 was produced and cxamin;d as onc Moin Al s/o
Noor Hassan but he failed to depose a single word regarding the
issuc 1n hand and thus deviated from the stance of plaintifls
previously alleged in the plaint. During cross examination he
deposed that it s correct that no interference regarding, crush
machine or excavation has been done by the defendants in respect

ol the suit property.
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PW-03 was produced and cxamined as onc Japan All s/o
Mooran Al bLﬂ he also failed 1o utter a single word regarding the
issuc in hand.

In light of the above evidence produced by the p]ainl'il‘]h
to prove the issuce in hand, 1t has been noticed that PW-02 and
PW-03 failed to deposed regarding the issuc in hand and thus they
deviated {rom the stance of plaintffs. Furthermore, PW-02 has
admitted in his cross cxamination that “thar no interference
regarding crush machine or excavation has been done by the
defendants in respect of the suit properny”. On the other hand
although PW-01 had deposed in his examination in chief in light
ol the stance of plaintiffs, however during his cross examination
he had stated that crush machine is installed in mountain owned
by onc Zahcen Al and further defendants are excavating stoncs
from that very mountain,

Furthermore,  during  cross  examination of DW-02 a
question was put to the witness to which he replied that “ir s
correct that no excavation of stones has been done. over suii
mountain named as Tandair™. This question by the plaintilfs is in
contradiction to their stance regarding mterterence ol defendants
I suit mountain.

In light of the above discussion. as-plaintiffs failed 1o prove
the 1ssue in-hand through cogent convineing and rehable evidence

and furthermore, the PWs were also contradicted in imaterial
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particulars, hence accordingly the issue in hand is hereby decided

n negative against the plamtiffs and in favour of defendants.

ISSUE NO. |
Whether the plaintiffs have got cause of action? QPP

In wake of issuc wise findings above, the plaintiffs have got
a causc of action, hence the issuc in hand is decided in positive in
I:z;:vm,u" ol the plaintiffs and against defendants.
ISSUE NO.OS:

Whether plaintiffs are entitied to the decree as prayed for?

orrP

tn »\fékC ol my issuc wisc findings above, plaintifls arc
entitled 10 the deeree as prayed for, hence the issuc in hand is
hereby decided positive in favour of the plaintiffs and against
defendants.
Rehief:

As per issued wise findings above the instant suit of
plaintiffs i1s hereby decreed for the rehel as prayed for. No order
as to costs. File be consigned .lo the record room  after its

necessary completion, compilation an

19.10.2025

Civil Judge-11 Kalaya Orakzai
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CERTIFICATE

Certified that this judgment of mine consist upon Fourteen

(14) pages. Fach page has been read ov ked and sipned

after making nccessary correction thereiry.

DPated: 19.10.2023

Sycdi\d s Bukhari
Civil Judge-11 Kalaya, Orakzai



