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"‘rIN THE COURT OF ' SAMI ULLAH CIVIL JUDGE-I e

ORAKZAI (AT BABER MELA).
' Original Civil suit No.......ccuve.. 8L 02023
“ Date ofjnsti,tutiqn-.’..;.-.,.".-...'.r.-...-.' 2301, 2023

Date of decision etiersisnnssseesen 31 10. 2023

1. Mustajab Khan S/O Said Nazeer
Resident of Qoam Ali khel Tappa Meerwas. Khel, Sara Khawa Gaal, PO Ghiljo,

Tehsil Upper District Orakzai.

...... cermsmsnsnnes (PIAIDLIFD)

~ Versus

1. Sajawal Khan S/O Gul Makhan
_ Resident of Qoam Ali khel Tappa Meerwas Khel, Sara Khawa Gaal PO Ghiljo,

Tehsil Upper District Orakzai.

...(Defendant)

[SUIT FOR RECOVERY OF POSSESSION THROUGH PRE-EMPTION] '

JUDGMENT:

l.

”
\DVDv
77\

Samn Ultah

de JudgeIJM-l
Orakzaa at (Babar Mela}

Plaintiff is seeking decree for reco,;zery'of possession through pre-
emption in respect of the property measurmg one jareeb situated w1'th1n
the limits of Sarra Khwa Gal Tehsﬂ Ghiljo, DlStI‘lCt Orakza1 sold out
to the defendant on the basis of agreement deed dated 07-12‘2022 in
liéu of amount of Rs 20,000/- (Twenty Thousand) but menti'oned. the
inflated rate of rupees 300,000/— (three lacs) in order to defeat the

plaintiff’s right.
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: . ' ." . ; 2. . ,Plamtlff has contended the su1t property was orvned by Rehman Khan
| Who-sold the same to the defendant on terms mentloned above That
- plaintiff came 'to.knc')w about the-factum-‘ of sal_e on 08-01-2023 at 09:00 .'
am from one Noor Moeen s/o Khlyal Moeen 1in, the shop of Noor -
_M.oéenf He ‘there and then declared hlS- rntentron to preempt ﬁthe sult': :
sale as such fulfilled the requirements' of jnmping _demand.. That in
| ~ confirmation of jumping demand, notice in writing dated 17.61.2023
attested by two witnesses namely Noor Moeen s/o thyal Moeen and
Naeem Khan s/o Shah Wazir was sent to \/'endee/defe'ndant through,
registered post and as such plaintiff fulfilled the requlrements of talab--
e-ishad. That, plamtlff is owner of property adjacent to the suit

property, whereas defendant is alien in the vicinity and as such plaintiff -

has got superior rights of preemption. That, vendee/ ‘defendant was

SamiUliah . S
Cwnlqudgel.jlw-l asked to accept the preferential right of plaintiff and transfer the suit

e =

- Orakzaiat (Babar Mela)

property in favour of plaintiff but of no use, hence the present suit.

3. After due process of summons the defendant appeared in person and
contested the suit by submitting written statement in which contention
of the plaintiff was resisted on many legal as-well as factual grounds.

4. The divergent pleadings of the parties were reduced into the following
iseues.

ISSUES.

1 Whether the plaintiff has got cause of action?
2. Whether the suit of the plaintiff is within time?
3. Whether the plaintiffis estopped to sue?
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Sami Ultah

Civil Judgeldm-l
Orakzai,at (Babar Mela]

4 Whether the plamttff fulf lled the. requtrements of Talabs
o accordmg to Khyber Pakhttmkhwa Pre—emptton Act 1987 2

5. - .. Whether the plamhff has got supertor rtght of pre—emptton ?

6..  Whether amount.of Rupees of twenty thousands (Rs 20 000) was
actually patd by the vendee to the vendor9 ' ‘ ‘

A ,‘ What is the market value of the suzt property‘)

8. Whether the defendant has purchased the suit property twenty—szx '
years ago from the vendor?

9. Whether the plaintiff is entitled to the decree as prayed far9
10.  Relief.

Parties- were afforded with ample opportuﬁity to adduce evidence.

Detail of the plaintiff’s witnesses and exhibited documents are as under;

WITNESSES ' - EXHIBITIS

Mustajab Khan - S/O° Said | Copy of CNIC is Ex PW-1/1.
Nazeer Qoatn Ali khel Tappa |- Map Sketch is Ex.PW-1/2.
Meerwas Khel, PO Ghiljo,
| Tehsil Upper District Orakzai.

PW-2 |Noor Maeen S/O Khayal

Meen Shah Qoam Ali khel, | Copy of CNIC is Ex.PW-2/1.
Tappa Almil Khel District
Orakzai.

PW-3 | Minhaj S/O Shah Wazir Qoam
Ali khel Tappa Meerwas Khel, | Copy of CNIC is Ex PW-3/1.

District Orakzai

PW-4 | Muhammad Munir, Record | Copy of Token No.955 is
Keeper/ post man, Post Office, | EX. PW—4/ 1
District Hangu. Copy of page of receiving is
Ex.PW-4/2.
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| PW-5 | Arshad Khan Record‘-Keeper'

| Post Ofﬁce Zargar1 Dlstrlct Copy.o‘fﬂkegiStériis ExPW-5/1 |
':Hangu S : e e .

PW-6 |Malak Muhammad Rehman

. S/O Abd-Ur- Rehman Record Récbrd ' of Reglstratlon is|
| Keeper of PO Ghilio, District | ExPW- 6/1 S

Orakzai.

Detail of defendant’s witnesses and exhibited documents are as under; '

TWITNESSES T EXHIBITIONS

\0

%\

DW-1 | Sajawal Khan S/O Gul Makhan |
Qoam Ali khel Tappa Meerwas | Copy of Tahreer Nama is Ex.
Khel, PO Ghiljo, Tehsil Upper DW-1/1.

District Orakzai '

g amt Uitah
it

\, JudgefJNl-l ‘
Orakzal.2 at (Babeg Meta}

_ Argur_nenté by lezarned Cqunsel for the_parties‘heard. . |
Learned Counse;l for the Plaintiffs, Mr. Noor Mer Jan Advdcate,
argued that the 'plaintiff"has proved his case by producing reliable
eyidence. That the notice was sent to-the defendant and the plaintiff
has superior figh,t of pre-emption over the suitgpropert'y.
Lgarned Counsel for the defendants Mr. Zahur Ur Rehman Advocate,
argued that the plaintiff has'badl-y fdiled'to prdve his ;:ase. That the
Talbs ware not performed properly and accordance with law. That the
suit property was purchased by the defendant some 20 years ago. That
the suit of the plaintiff is liable to dismissal. | |
After hearing arguments and after goné through the record of_the case

with valuable assistance of learned Counsels for both the parties, my
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. issue-Wise findings are as under:

ISSUE NO 2

" Whether the suit of the plamtzﬁ" is w:thm ttme’ e

9. .Though the defendants have taken the defense that the suit is not.

| w1th1n time but they nelther produced any ev1dence nor the pomt was .-

agitated before the court at the time of argume'nts.‘Even otherwise,
there is nothing available on record which suggests the fact that the suit
is time barred.

10. Hence, the issue is decided in negative.

ISSUE NO.3:
Whether the plat’ntiﬁ”s.are estopped to sue?
11 Burden of proof regarding this issue was on ‘defendants. Estoppel

needs cogent, convincing and reliable evidence which is lacking on the N

7/} part of defendants, therefore issue is decided in negative and against -
W | : ' .

o o
¢\ A the defendants.
o U“ﬁ‘& ‘
el
o:g;vg"i ksg jar Metal
2= ISS UE NO 04.

Whether the plamttff fulf illed the requirements 0f Talabs according to
Khyber Pakhtunkhwa Pre-emption Act, 1987?

12. Performance of talabs being sine-qua-non for the enforcement of right
of preemption and without talabs there is no concept of preemption.

Plaintiff was under obligation to prove that he has performed the talabs
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. .' - -l .-aceordmg to sect10n 413 of Khyber Pakhtunkhwa Pre emptlon Acttlﬁ
. '1987 o B
-A.: 13 _Burden of proof regardlng the 1ssue wason plamtlff Plamtlff in. order
to dlscharge this duty, produced sixX w1tnesses The essenoe of thelr
statlements whrch helped in decrdmg the 1ssue ‘are as under
14. Mustajab Khan, who is plaintiff in the instant case and recorded his
statement on oath as PW-01. While supporting his claim,‘ he stated in
hi-s examination'in-chief tha.t-the suit property is adjacent property to
his property. That when he came to know about the sale "agreementlf
‘reigarding the disputed property then he alongwith Noor Maeen and
Minhaj went to the defendant and 1nformed him about his right on the
suit property After that he had sent a notlce to the defendants but of no
-avarl and hence he filed the instant preemptron suit. The sard PW
admitted in his cross examination,that defendant had prev1ously fileda
civil suit against the plaintiff regarding the same suit property and
VW} further stated that it was another property. The said PW also recorded

that he has not gone to see the plaintiff rather they went to Gula Nabi -

Sami Ullah’ and Rehman Khan in connection with his preemption right. It is
CIVIJJudgeIJM~l r -

Orakzal at (Babar Mela] pertinent to mention here that the said statement is inconsistent with

the statement of the same PW in his examination in chief. The said PW

also admitted that he had filed the instant case and sent the notice to

the defendant on the same date. Later on, he stated in hlS Cross

examination. that after 9/10 days of sendlng notlce I had ﬁled the

instant suit. The said PW stated at one place that he came to know
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.

~ about the sale "ag'r‘eement in Dabori' and latet-in his statement he =

- ,recorded that 'he’-.came to’ know about. the samefWhen' he was in Speen -

E f' Thall

15,

16.

Samj Uiray
~ Civil Judgeldm-
Orakzau at(Babar Melgl

17.

| Noor Moeen and Mmhaj recorded thelr statements as PW 2 and PW- ;

respectlvely Both the PWs narrated the story that they alongw1th,-
plalntlff went to Nab1 Mula and Rahman and told them that the

plaintiff has right of preemption on the suit property. It is pertinent to

mention here that PW-2 stated in his statement that the plaintiff came

to his shop and told him that the defendant _has»hpurchased the suit

property. However, plaintiff in the plaint stated that he came to know

about the purchase in the shop of PW-2.

‘Record Keeper PO, Hangu appeared as PW-4 and recorded in his

statement that registry No.955 on the name of Sajawal has been made

" by the plaintiff on 17.11.2022. Similarly, Record Keeper PO, Zargari

Hangu appeared as PW-5 and recorded in his statement that registry

No. 105272357 has been handed over to the officials of PO Ghiljo;

Record keeper P.O Ghiljo, appeared and recorded his statement as PW-

6 and recorded in his statement that the said reglstry was not dehvered
and was then returned to the PO, Zargari Hangu. -

The‘ statements of the plaintiffs’ witnesses brought the facts before the
court, mentioned here in after, which provided reason for deciding the

issues -against their favor. Firstly, the statement of the plaintiff is

inconsistent with his own statement in the examination in chief and -

with the pliant, as discussed above. Secondly, the delivery of the notice
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o was not proved desprte summomng of three ofﬁcral w1tnesses from :

. three post ofﬁces and PW-06 stated that the notrce was returned to the
post ofﬁce Zargari Thirdly, the date on Wthh the notice 1 was sent was' o
. tnot proved in- the evidence and PW 64 stated another date in his =
. staternent." Fourthly, the notice don’t have any margrnal wrtness on it.

And lastly, it has not been established that the’ plaintiff has adjacent

property. |
18. Keeping in view the above discussion, it is held that plaintiff has failed
) to produced'cogent, convincing and reliable evidence in support of his’

claim and has failed to prove the performanc_e of talabs in accordance

\WW with law. Therefore, issue No.05 is decided negative and against the

‘Sam UIER plaintiffs.
il s udgeumt '

Orgt:;@‘it@abar pelal

ISSUE NO. 5:

Wheiher the plaintiff has got superior right of pre-emption?

19.  Plaintiff has contended that he is having property adjacent to the suit
property as well as. is participating in special rights attached to the suit
property whereas vendee/defendant is alien in the vicinity and as such
plaintiff has got superior right of preemption. Defendant has denied the

‘version of the plaintiff.
20. The said fact has not been addressed in the evidence and is not proved. -

Hence, the issue is decided in negative and against the plaintiff.
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. . ISSUENO. 6and 7

Whether amount of Rupees of twenty thousands (Rs 20 000) was’ :
actually patd by the vendee to the vendor? - '
What is the market value of the sutt property? .

21 ~ Defendants in their written statement have ‘contended that the 'lsui't
property was sold out to the defendant on the basis of agreement deed
dated 07-12-2022 in lieu of emount of Rs 20,606/— (Twenty Thousand)
but mentioned the inflated rate of rupees 3"()0,000/- (three lacs) in order

to defeat the plaintiff’s right.

22. The said fact has also‘ not been addressed in the evidence and is not

- proved. Hence, the issue is decided in negative and against the plaintiff.

Issue No. 8

Whether the defendant has purchased the suit property twenty-six years

ago from the vendor?

23. Defendant has contended in his written statement that the suit property
was purchased by the defendant 20 years ago from the. then owners in

lieu of three lac rupees and the defendant has made improvement in the -

W

\\b | property in the said period. The burden of proof regardmg the issue
‘}7 was on defendant. Defendant in order to prove his stance,. appeared
oiﬁﬁ::cggﬁ:” himself as a witness, and no other witness was produced before the

Or _a_‘avax ot (Babar tiela)
court.
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. 24

¥ The defendant appeared as DW Ol and recorded in hlS statement that o

'he had: purchased the dlsputed land in the year 1997 from: persons"

. ‘mentroned in hlS statement in lleu of rupees ‘three lacs. That he has.

' ‘-~-'-_1mproved the sult property and has made it cultlvable and- the current

Sami Uliah
Civil Judge!JiVi-l
Orakzai at (Babar Mela)

25.

26.

market prlce of the property is ﬁfty lac rupees Further stated that at

that time he didn’t need any agreement deed and has verbally made the

| agreement but now he has scribed a document which is ExDW 1/1

from the previous owner of the suit property and they have srgned/
thumb impressed the same and‘has accepted his ownership. He also
stated that-.plaintiff don’t have an adjacent property. to the suit property.
and he has never received any notice of the Talb. Nothing relevant to

the instant case was recorded in his examination in chief.

The defendant has also failed to prove his stance regarding which.the -

.instant issue was framed. The defendant has not produced a single'

witness in support of the instant issue.
Keeping in view the above discussion, it is held that defendant has
failed to produced cogent, convincing and reliable oral and

documentary evidence in support of his claim, therefore, issue No.08 is

decided in negative and against the defendants.

ISSUENO. 1 & 9:

27.

Whether the plaintiffs have got cause of action?

Whether the plaintifﬁs‘aré entitled to the decree as prayed for?

The discussions on the above referred issues show that plaintiff has
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'falled to prove the1r case by fulﬁlhng the reoulrements of law and by.'
_“producmg .co-gent and conﬁdence 1rlsp1r1r1g evrdehee therefore he has' ‘_ ]
. vgot no cause of action. Therefore the plamtlff is hot entlrleo to the
,'A‘.decree as prayed for - |
" The isstes’ “No. 01 and 09 va're decrded m ne.getlve -and against rhe'.-
plaintiffs.
RELIEF:
28.  The detailed discussion on issues mentioned above transpires that the
piaintiff- has failed to prove his case agaihst' the defehdant .by
: proceedin'g's: cogent and cohﬁdence inspiring oral or docurnentary

evidence. Hence, suit of the plaintiff is Dismissed.

29. Costs to follow the events.
30. File be consigned to record room after _its‘ necessary completion and
compilation.
131.10.2023 o Civil Judge/JM-I,
' . Orakzai (At Baber Mela)
CERTIFICATE: -

Certified that this judgment consists of eleven (11) pages. Each and every

page has been read over, corrected and signed by me where ever necessary.

" Sami Ullah
Civil Judge/IM-I,
Orakzai (At Baber Mela)
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