IN THE COURT OF SAMI ULLAH CIVIL JUDGE 1, .: o

ORAKZAI (AT BABER MELA)
CivilsuitNo . i. » | 1/12(2) 0f 2022
Date of mstltutlon S R X () R 2022 K
~Date of decision 23.06.2023"

| Muhammad Roshan S/O Muhammad Amin ,
* Resident of Mali Khel, District Orakzal, presently resndmg in Islamabad

NN (Plaintiff)
- Versus

1. Gul Payd Khan S/o0 Habib Ullah Khan, resident of Qoam Beland Khel,
Tappa Lodhyam Khel, Speen Thal, Distriet Orakzai.
2. Zera Deen S/o Izat Khan
" 3. Naiz Deen S/o Izat Khan
Both residents of Qoam. Meel Khel, Tappa Mah Khel, Tehsil Shoa

Shamali Waznrlstan

orl-.:(Deféndants)

( ' PETITION UNDER SECTION 12 (2) C.P.C ]

JUDGMENT:

1. Thls order W1ll d1spose of an 1nstant 12(2) CPC petltlon ﬁled by
the petltloner Muhammad Roshan against the respondents Gul
Payo Khan, Zera Deen and Naiz Deen.

Brief ‘fa._cts'g,,‘of ‘the . instant 12(2) "CPC "'petiﬁon ‘are that  the

Sami Ullah petitioners impugned the judgement and decree dated: 12.06.2021

Civil | Judge/IM-1 . ) ) :
Orakzai at (Babar Mela) in suit No.59/1 of 2021. The applicant claimed that he is owner in
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b

- of respondents through consent decree. That the consent decree‘-is .
2 passed based on fraudulent joint siatement and misrepresentation.. |-

There was misrepresentation before the court and the decree is.

obtained on fraud.

3. The re_spon‘cvi.é'nt_,s( were .'summoned through processof the court,

who appeared in the court and contested the instant 12(2) CPC on

various legal as well as factual grounds by submitting written '

reply.

A4. Out of the divergent pleadings of the parties the folloWing -

~amended issues were framed.

ISSUES:
1.  Whether the Applicant has got a-cause of action?

- 2 Whether the applicant has sold the suit propériy to

" respondent No.02 vide sale deed dated: 14.11.20197
3. Whether the suit property is in possession of the
applicant? | |
| 4 Wketﬁér tﬁé-céﬁ;vent decrée datéd: 12062021 in suit

No. 59/1 of 2021 was obtained through fraud and

_ 7,77" g ER mi.srjépresehtatiqn:and liable to be setr:,as:idg?.
Sami Ullah : K
Civi! Judge/dM-1 Relief.

Orakzai at (Babar Mela)

5. After framing of issues both the parties were directed to lead

evidence, .whéréﬁpon, petitioners produced Muhammad Aftab S/O

Muhammad as PW-1 and thereafter closed the evidence.

.
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possessmn of thedlsputed property which Was decreedm favour




4 Usman Khan S/O Sabeel Khan as. DW 3 Gul Payo Khan S/O_‘::‘ o

e THablb Ullah Khan as DW 4 Muhammad Rehman S/O Mehal-.-__'-f’ e

ul

Do In rebuttal the respondents produced and exammed Zera Deen:__"_,-'_fg_- B O

S/O Izat Khan as DW 1, Kausar Ullah S/O Zera Dln as DW 2 & | - l. o

Khan as DW-S, Awal Khan S/O0° Gul Hadeen as DW-6,

- Muhammad Noor Khan S/O Gul Kaye as DW 7, Adll Shah S/O

Jalat Khan as DW-8 & Yar Khan S/0 Gul Khan and thereafter L

closed their evidence.
Argumentsnheard‘and record perused. The issue wise findings are

as under: -

ue Nol

Iss

. Whether the Apphcant has got a cause of actlon"
The petitioners have challenged the vahdlty of consent judgment

& decree dated 12.06.2021 on the ground of fraud and.

~rnisrepr‘esentatidn under Section 12(2) C.P.C, which is permissible

and competent under the law. Hence, the petitioners have got

cause of action to file the instant petition. Issue is decided in

positive.

-Issue No.3 & 4.

Sami Ullah
Civil Judge/dm-1
Orakzal at (Babar Mela) .
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, o:__fWhe.ther‘ﬂ,“:"tllze"l sui( ptfoperty is:-in p,ossessign of the
-A“apprlican't? | " | |

o Whether the consent decree dated: 12.06.2021 in suit No.
A 5921-“'0f~ 2021 lwas : obtainéd j"th_rozugh fraud and

misrepresentation and liable to be set aside?

3.




10.

7} ',b. -
- Sami Ullah

_ Civil Judge/dm-|
Orakzai at (Babar Mela)

11.
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.- Both the issues are iri_terlirik_ed' therefore, taken together “for _

~ discussion. The ouns to prove the:issues was ‘on’the petitioner. = =~

Petitioner in support of his stance and contention produced

‘Muhammad: Aftab as PW-01; who has power of attorney inthe .+ .

instant petition and recorded his statement. The essence of the -

statement of the said PW which helped in deciding_ the issue is as

under.

The said PW .recorded his examination in chief’in supp&rt of the
stance and contention of the plaintiff and said that the petitioner
haé never. soldl'.”tlhe suit property to anyone ‘and the sale deed
through which consent decree was obtained is bogus. He recorded

in his statement that the suit pfoperty is in their possession. The

* said PW recorded in his cross examination that he doesn’t know

defendant No.1 namely Gul Payo Khan. However, he admitted
later in his cross examination that Gul Payo Khan is cousin of his
father. He also admitted in his cross examination that he doesn’t

have any witness to proof fraud on behalf of the respondents.

Furthermore, the perusal of case file reveals that two consent

decrees were passed by the court concerned on the suit property. It

is pertinent to mention here that the second consent decree which

 is currently in field, is not impugned through this petition..

It is well settled law that when a person alleges fraud or
misrepresentation and seeking relief from the court, then he is
duty bound to pfbve the elements of fraudand 'thisf’éﬁi’e'sentétion
by producing unimpeachable, impértial and co:nﬁdence i-nspiring
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evidence because mere allegations in the petition cannot partake -

A - proof :reqliir-é'd.'ﬁﬁde"r't}llé'l-a;)\f'.f R

o appellate courts in PLD 2015 Sindh 457, 2018 YLR 1945 and.,;__‘-';‘_’,.."' R

'Rellance is placed on the judgments passed by the august5 -

001 CLC Ts 14,

Sami Ultah
Civil Judge/JM |
Orakza; at(Babar Vieha)
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“If the party alleges fraud without bringing essential facts on
record in proof of the same, then mere pleading ignorance or lack
of knowledge simpliciter to make it a ground fer moving court is

not sufficient to dislodge sanctity which is otherwise attached to

‘ j_udicia( proceedings” (PLD 2015 Sindh 457)

Non-participation of applicant in the proceedings cannot be
regarded as fraud or misrepresentation on the part of respondents
or even lack of jurisdiction of the court. Courts below were

Jjustified to dismiss the application of the petitioner under section

12(2), CPC. (2018 YLR 1945)

" In the absence of sufficient and convincing evidence on record

showing that decree was procured by fraud or same was false and
f ctitious, it should not be set aside. (2001 CLC 15 14)
In the instant petltlon the petmoners have mlserably falled to

prove that the impugned decree dated 12.06.2021, was obtained

due to fraud and misrepresentation. The plaintiff has not _brought

on record convincing evidence which could corroborate his
stance. On the other hand, keeping in view the preponderance of

e,viden'c.e,",thev respdndents have establ'iS}ied that the, suit pfoperty
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1.

'mrsrepresentatron or want of Jurlsdrctron through convmcmg T

. 'detalled in lssue no 02)

- was sold by the petmoner through deed dated 14 11 2019 (fully S

Hence, in the light of above discussion, it can safely. be held that.

the " petitioner has not proved the element of fraud _'

evidence. Moreover, there is nothing avalla“ble on record Wthh

suggests that the su1t property is in possessmn of the petitioner.

: ...Resultantly, the issues. are decided in negatrve and. agalnst the

petitioners.

. IssueNo2.

14.

Sami Ultah

chl | Judge/IM-|
Orakzaa at (Babar Mela

- 15.
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o Whether the applicant has sold the suit property to
respondent No 02 vide sale deed dated 14 1 1 201 99
Respondents in therr reply of the 1nstant petltron have contended

that the suit property was sold by the petitioner to the one namely

Zahoor Udeen who 1s reSpondent No.2. in the mstant pet1t10n

through sale deed dated 14.11.2019. That the .suit property was

further sold to respondent No.1 through sale deed dated

20, 05 2021. The onus to prove issue No. 2 was on. the. respondents

Respondents in order prove their stance, produced as many as 09

DWs. However, after recording cross examination of three DWs,

the respondents closed their evidence. The essence of

respondent’s evidence is as under.

Zahoor Udeen appeared as DW-01 and recorded his's,t_atenrent, in

which he stated in examination in chief that the petitioner has sold
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ST _-14 11 2019 The sale deed is Ex Dw l/ l Further stated that for :'

16.

Sa,ml Ulfah

“Civil Judge/ym-1
Orakza: at(Babar Mela)

17.

o : E p—l‘”".\‘_‘,\;; R I
twenty Six (26) Kanals land 51tuated in Biland Khel Orakzal m_ '_ '

' 'con51derat10n of Rs 3380000/- through sale deed dated. _. -

two years, DW 01 had possesswn of the suit property, after Wthh |

he ‘has. sold the sarne to the one. Gul Payo Khan.. Lengthy CI‘OSSZE-'-:---.,.'. -

examination of the - said was recor'ded, however, nothmg
incriminating to the stance of the reSpondents were brought on -
record. The said DW further lstrengthen his stance in the cross
examinatlon by giying detai‘l.s of the said'sale agreement ahd deed.

Kausar Ullah appeared as DW-02 and recorded ;in his examination

_in chief that__he is marginal witness "of the sale ,.d_eed dated

14.11.2019, which is Ex.DW-1/1. In conformity with statement of

| DW 01 DW-02 also stated that the sale deed was written at Thall,

- -District. Hangu by Muhammad Dawood petition writer, in

presence of Muhammad Roshan and other witnesses. Lengthy

cross examination of the said DW was recorded, however, nothing

" incriminating to the stance of the respondents were brought on
record. The said DW also recorded in his cross examination that

“"he had cultivated the disputed property whlle they had the

possessxon Need[ess to mention that the suit property was further
sold to respondent No.1 by respondent No.2.
Usman Khan appeared as DW-03 and recorded _'i__rii‘his_examination

in chief that he is marginal witness of the sale deed dated

14.11.2019, which is Ex.DW-1/1 by which the petitioner had sold

the disputed property .to respondent No.2. The cross. ,examination

7
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'of the sa1d DW further strengthened the stance of the respondents“ S

by gwmg details 1n response to the questrons put before h1m G

e regal‘dmsthesaleagreement a,inld. desdis

18. The statements of the respondent’,s WitneSSels.brooght.fhé 'fac,ts}‘i'
before the court, mentionedr here in after, which -provided're'as.on L
' for decidin:g.the issue in-their favor. F irsti}}, the witnesse_s were
consistent in their statement that the petitioner had‘ sold the suit
property to the respondent No.2 Vlde sale deed date 14 11.2019
'whlch is Ex DW-l/ 1. Secondly, the respondents had produced two
marginal witnesses of the sale deed and exhibited the sald sale -
deed in their evidence.'Thirdly, the DWS in their statement had o |
stated that the possessmn of the disputedp‘roperty. was handed
over 1o respondent No.2 after the sale deed was _ﬁnalized.
. lfoorthly,: thedlsputed property has b'e_en:"sol'd _nilultipte.‘ _t-inles,”after
the petitioner had sold to respondent No.2. Moreover, perusal of

case ‘ﬁrle reveals that another consent decree dated 13.12.2021 was

also obtained, which is-currently in field, however, the same is not

Sami Ulfah -
- Civil Mudge/am-1 impugned through the instant petition.
Orakzai at (Babar Mela_j -

19 Keeping in view the above discussion, it is held that respondents

pro‘dhcéd co'geht', convincing and reiiable-e\t:idenEe'inf support of
their cla‘im,v therefore, issue No.02 is decided in favor of
resp"ondents based on their evidence.
20.  As sequel of my above issue wise findings, it can safely be held
| thatl the pre_ponderance of evrdence heavily liels. in.favour of the |
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respondents. Resultantly, the petition u‘nder. 12(2) _C.P.C,_.s.tands
Rejected. Issue No.l is decided accordingly. Costs shall follow
the events. |

21. File .be éonsigﬁéd to record ;oom aftér -its necessary “c‘o'mpletion
and compilation.

Announced:
23.06.2023

Sami Ullah
Civil Judge-I,
Orakzai (at Baber Mela)

CERTIFICATE

Certified that this judgment consists of Nine (09) pages. Each and
every page has been read over, corrected and signed by me where ever

necessary.

Sami Ullah

Civil Judge-I,
Orakzai (at Baber Mela)
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