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BEFORE THE (,OUR“i OF
ADDITIONAL SESSIONS JUDGE, ORAKZALI

Case No.! 0/2 of 2022

Date of institution: 25.11.2022
Date of decision: 30.05.2023

The State through Hassan Jan SHO, Police Station Kurez Boya, Orakzai

.................... (Complainant)

..Versus..

Fazal Gham son of Khanai, aged about 6”/63 years, resident of Qaum Shikhan,

tappa Bazid Khel, Waam Panra, District Orakzai
............ (accused on trial)

Case FIR No.18, Dated 01.10.2022 u/s 302/311 of the Pakistan Penal Code,
1860; registered at Police Station Kurez Boya, District Orakzai.

JUDGMENT

The Police party received information regarding murder of Muhammad
Akram and Mst Afshan Bibi, on the pretext of honor, allegedly committed by
Fazal Ghani. The Local Police rushed towards the spot where dead bodies of

both the deceased were lying. The accused Fazal Ghani, after commission of

offence successfully fled away from-the spot. The male and female decea"s_ed'

have been termed in illicit relationship and reportedly killed by the accused who
happened to be the uncle of lady deceased. Murasila was dra.fted and was

accordingly sent to the Police Station. Consequently, the SHO of Police Station

Kurez Boya Orakzai has registered the captioned FIR on his own as no one frdm

the legal heirs and relatives of the both the deceased was ready to bring criminal
law into motion.

2. On arrest of the accused, complete challan was routed to the Court of

. Hon’ble, the District & Sessions Judge, Orakzai, which was entrusted to this |

Court. The Court has examined the record and found sufficient material to

proceed wnh the case for trial.
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3. Fazal Ghani being behind the barwas summoned through “Zamima Bay ;.

‘whereas, notices have been issued to the Prosecution and Complainant. On

production, he was supplied statements and documents prescribed in Section

265-C (1) of the Code of Criminal Procedure-1898. Charge against the accused

- was framed to which he pleaded not gui}ty'and' claimed trial.

4. Prosecution was directed to produce evidence. The Prosecution, in order

to prove its case against the accused, produced as many as fourteen (14)

witnesses. The prosecution evidence is sketched below for ease of reference in™

determination of guilt or innocence of the accused:

5. Muhammad Shafeeq, the then SHO of Police Station Kalaya Orakzai, was o
examined as PW-I, who has submitte.d‘the Interim Challan Ex.PW-1/1 and-

complete challan Ex.PW-1/2. He arrested the accused vide card of arrest as

ExPW-1/3 and submitted supplementary challan Ex.PW-l/'_4 against the

accused. PW-2 is the statement of Muharrir Ain Ullah who incorporated the.

contents of Murasila into FIR Ex.PW-2/1. PW-3 Muhammad Ayaz was

entrusted with warrant of arrest who produced warrant of arrest and report.as

Ex.PW-3/1 and 3/2. Similarly, proc,lamatioln under section 87 of the Code of

Criminal Procedure, 1898 was prbduced by him with report as Ex.PW-3/3 and

'EX.PW-}/4‘.' Dr. Shaista Ibad, Medical Officer was examined as PW-4, who has

conducted the Post Mortem of felﬁale dece'ased Afshan Bibi. She véi‘iﬁéd the"‘

Post Mortem report as Ex.PM and injury sheet as Ex.PW-4/1. PW-5 is the
statement of Muhammad Shah Ayaz who brought the Murasila to the Po]i'ce'
Station and handed over the same to Muharrir of the PS. Dr. Harﬁeed Badshah,'

Medical Officer was examined as PW-6A, who has conducted the Post Mortem

“of male dece:ased Muhammad Akram. He verified the Post Mortem report as -

Ex.PM-1 and Injury Sheet, Inquest Report as Ex.PW-5/1 aﬁd'S/?. PW-6 is the |
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statement of Hassan Jan SHO who is the complainant in instant case. He
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" prepared injury sheets and inquest .réports of both the deceased exhibited as
EX.PW-(;/ 1'to Ex.PW-6/4. He prepared the Murasila Ex.PW-6/5 and sent the. -

same to the Police Station through Muhammad Shah Ayaz for registration of

FIR. Medico legal documents and dead bodies have been transported by him to o |

1§hev]'~fosyﬂ>i.1:.;11 through of constable. Khiyal Zad Khan for lfurther' proceedings. |
_ Kh_iyaI.Zad Khan Constable was examined as PW-?, who has tak.en-the Inquest
;R.eport-s ,van'd Injury sheets of both the deceased glong with dead bodies to ther“."
Hospital. PW-S is the statement of Amjad Khan Constable who téok ﬁm c'lothes‘"
-'an.dr 4 glass bottles containing sperms of both the deceased to the Police Station
and hand: overto th.e;ﬁ Investigation Officer which were given to him‘_b’y thg Doctor
n the; l—ldépital. Hashim Khan, OTI was exalﬁ ined as PW-1 0; whol-hés cbnd'(!cifed;
- the inyestigatiqn in instant case. He preparéd site plan Ex-PB. He produced
Parcel No. | to parcel No.8 containing blood stained earth, three empty shells of
| 7.62, blood stained garments, blood stained clotlwé and 4 glaés boﬁlés c;f spérmS :
of'both the deceased and took the same into possession through recovery memos .
Ex.PW-10/1 to 1| 0)’3. He produced list of legal heirs EX.PW-IOM to 10/5, FSL .
| ap.pli‘catioanx.PW- 10/6 to 1 0/8, l‘oéd certiﬁcéte Ex.PW;10/9, appllli;_:at‘ion' b'ef(')re
tllaqa Magistrate as EX.PW-10/11, search memo Ex.PW-10/12, house ske'tcﬁ
: Ex.PW-i 0/ 13, ‘Naqalm‘éd fegarding the a1'1'ivél and departure as E_‘x.YPW~'] O/l4_t6
10/16, FSL lresults- as Ex.PZ £0 EX.PZB, Naqalmad regarding raid of the hOll_lse'
as Ex.PW-10/17 and 10718, app-lication before fiﬁllaqa Magsitrate for 05 lda"ysl
custody as Ex.PW-=10/19, pointation memo Ex.]-"WJO/20,-applic'a‘ti-on to ]llaqa :
magistrate"l?olr éonf'eésionél statement‘ of accused EX.PW-}O/'2T and Naqalmad‘ :
No. 3 as.Ex.-PW-IO/Zz.' He made a.ddition in site plan on poinfatibl1 of accused
with u—.dnk which is Ex.PB/1. After completlio_n of investi gation, he handed over
fhc c-asve file tolthe' SHQ for o.nward submilssi(..m of challan. Kh'ayzhll Hussain

constable was examined as PW-11, who submitted that recovery memos were




prepared bj;" the 1O.in -hi.s».pi‘esencc. The-10O-handed over the Parcel(s) No. | and :
-8 for-submission of the same to the FSL for chemical analysis .whi ch Wére tal%é‘n.‘
by hium to the FS;.I.J for chemical analysis. PW-12 is the statement of Shan}qsher
Ali, who is another marginal witness to 'th'ei recovery memos a'ireiad.y‘ exhibited: -
by PW-10. Private witness Nasir Kh.;-m son ‘of Nazeer Kl'aan.was examined as -
'PW-13., who is close relative Qf the decedsed Mst Afshan 'BibiA. Same PW
identified fhe clea‘.d' body of aeCeased Mst Afshén:Bibi before the Police énd |
Doctor in fhe Hospital. AAnother.-Priva'te Witness Muhammad Sadiq'.'son' Qf
Haleem Khan was examined as‘ PW-13, who is relative of lthe deéeased
‘Muhammad Akram. Same PW identiﬁe;i the dead body of deceased Muhammad
Akram bef(.;'re the Police and Dyoctm; in the Hospital. On 04-05-2023, prosecutiéﬂ

closed its evidence on completion.

6. On closure of prosecution evidence, statement of accused was recorded
u/s 342 of the Code of Criminal Procedure-1898; wherein, accused professed
innocence and did not opt to produce defense evidence or to be examined on

oath..

7. Learned A’PPfor the State argued that accused is directly charged i.n the
contents of FIR; that too, with specific r;)le of lcommitting murder of the
déceased. Motive for the commission of oﬂ’énce_is available in shape of iionor
killing. Circumétaﬁtial evidence as w.eil as the scientific evidence'and other.
éorroborating evidence available on the file IS sufficient to estabiiéh’ the guilt of
accuse.d. The accused was specifically chargéd for the mufgdé‘ of the (ieqeésgci
and that the matter hés promptly been reported. He added that the O'I":fénce‘ s
hei_nou';s in‘nature and prosecution has proved its case beyond doubt entai]irhlg' |
conviction of the apcused. ‘
8. | O_n the contrary, learned counsel for the accused Mr. Hamid Sarfaraz

Advocate contended that there is no ocular evidence of the incident. The legal




| hous and 1he re !atms »of both tlm uenea.,ed hacl not lodg,ed thc mporl aoamst )
“ anybody "1[ accused has been chargéd by the SHO on his own. The inéideﬁt is :
unseen and the circumstantial ev_icier;.cr'e is ﬁ:ﬂl o;f contradictioln: thatlis not
‘cbnf"ijdcfncé,._ins‘pi'ring. E\%ildglrxce"av'ailét;lp.oh. theﬁle is cleﬁcie'r;jt }a(nd:.t‘lﬁ'e‘z story
-advam:ed by the p,r.ose-cutioh.is_ﬁot appea‘lablé'to pru;:lenlt mind. it waé addul that .
there is no inciépeli(lent witness of the oc‘curren.,.ce and the st_ofy -hasl' beenl
rléoncbéted;f{-le concluded that -prosécution has not .been a,bl'é to :pnl'zo‘vcjtthet C;(:lSé«;,‘ -
- beyond shadow of :_dOlet ;ind requested for acquit;:al of the accu-s'ed'."
9. | Ihe gu‘ilt or inndcence of accused faciﬁg trial on the basis _ofalll, types -of‘ " :
.evidén'cé: available A01") ﬁlc, duly assessed and". éppreciated in light of :'tlvle--,-A ‘
})1‘0F§ssi()1lal assis‘:[gliée r_endéred ‘b)'/ learned -:the prosecutor %md' c’ojuné'el.
: .1‘ép1‘es'e'n£ing acpused, is being ‘determined‘as. 1’0“ QWS.
Accused' {acmg trial is single accused who has dne(;tly been chargcd byf -
\thc Local Police in the .contents 01‘ Murasila Ex PW-6/5, foliowed by HR.‘-
B‘(.P'W-?./l_, for ITll'll“dC{' of Muhammad Akram and his niecc Mt Afshaj’_l Bibi.-l' -'
- The reporting of matter and 1‘egilstralioh of case are obviously ddrlle'by'_L,(')cial“ e
.I.’olige' vo'ﬁ its own as none of the relatives and legal heirs of bolth- the deéeas_ed'
come forw_éi-d to register case. 'However, the Cé;npﬁ}éi.nant ha§ cat,eg"oriCa.lly. statéd =
in hié'stétement thét“hé hﬁs néither- disclc;sed source of ihforma:ﬁé)'ﬁ no: 'C‘Ea:n tcll .
the reaéqns for impﬁcatin g 'accuse:d.
] 'lj _ Moti,ve of the case Is !716110r killing assignéd‘ by the_P_o‘lic"e.;iistab']iisiiir;g.
| ~motive 61; .thé' Crimme is the -integral paiil: of 't.f-le. proseca,.ltion -‘e;/idenc»e aln'd.‘
j)l‘OfSéngtiOﬂ' is dut).f bound ‘to prove the alleged motive but no direct or
ci'rcu"mrsta].ltria:l eyiden_cé has‘be.en le.d és an -iﬁdc};péndent'_ probfi .o'fthe-l a]leged;'l .
‘;lnoti\;‘eﬁ ' - | o
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12 --“It is.crystal c‘l_ear that there is no ocular evidence of direct source available

-and pn Obecutlon :s oniv relying on cncumstantaal evidence 101 px ovmw thc Case




. Circumstantial evidence is evidence of facts from which, taken with all other

evidence, a reasonable inference is drawn about a fact directly in issue. Such -

“evidence works cumulatively in geometrical progression, eliminating other -

: possibilities. When . evidence fails to satisfy the Court affirmatively of the

existence of those circumstances the stégef of drziWihg inference of gui.lf .s nv‘ot.
reached. It is well settled principle of law thatvciifcumstantial evidence must be
incompatible with :atAnyA reasonable hypothesis of the innocence of the accused. -
No link in the chain should be Bl‘okell or mi’ssing.’it should be so ih‘teréonﬁected

that it forms such continue chain that its one end touches the dead body and the

other neck of the accused. On this given criteria, the fact of death of both the:
deceased due to fire arny injury is proved by the prosecution on production of

Dr. Shaista [bad examined as PW-4 and Dr. Hameed Badshah examined as PW--

6A coupled with the inquest reports, injury sheets, postmortem ' repoits.”
Connected fact to the proved fact of cause of death of both deceased as fire arm
injury is that who has committed the murder is not prbved beyond reasonable "

doubt for so many factors to be discussed separately.

3. None of the legal heirs of the deceased had charged anyone for’
commission of offence. Though statements of Piyao Khela being mother of
female deceased, Yar ‘Muhammad being brother- of fe:ﬁél'e .'degéased,,.

Muhammad Yousaf being maternal uncle of the female deceased, Muhammad

“Taza Khan being father of male deceased, Muhammad Yagqoob, Saif Ullah and

:’Mflqif‘iUllah being broﬂwré of male deéeased hyav'e‘ been recjorded”by the
Investigation Officer under Section under Section 161 Cr.PC of the Code of

Criminal Procedure, 1898; yet, they have not been prodyiced by thé prosecﬁtion

-in the Court. Negative presumption articulated in Article 129 Tllustration-G of o

the Qanun-e-Shahadat Order'l984 can safely be attracted against prosecution on
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-..such Wit‘hholding .of ,Best: evi‘dencc_.'.;fgs_wi_tl'iholdj-ng. of beét ..eviéiénce of vital :

-impiorté.ncc Wi” draw inference against thel_,.d‘efaultihg party.

14. | 'Weapon.of offence has not been re;:é?e:red. The recovery of empties and -
blood étaiﬁed earth ﬁ‘om the spot is du_biéus’ due to contradiction 'i)'_{. .fhe sfallemem-' '
ot 10 and recovery witness and after all, ha’ve' nét been linked with v..thé a'c'.-:used'.
Similarly, when there is no recovery of weapon of offence, the empties recovered
cannot be matched and obviouély loses its evidentiary value,n :Mror.eso, t}{e
élﬂ})ties lhzlwelbeen"recove'red on Oi -10-2022 but sent to the FSL' on OS-~_1'O-'2022 ‘
with delay of five days tﬁrat gives birth to serious question in safe: cuét_ody and
create dbubt.

I5. Absconsion :of the accused despite beingiof shoft period of about one
month.'is a factor that can be consridered against the accused as an circumstance.
l)ﬁt when ..the chain as discussed-above is broken, it‘idse its ill")pcv)'it-tanclg.‘ Mere
absconsion is no ground for conviction.

16. Protéﬁtive custody is the ﬁl‘inciple app'lic'abl¢ to the cases of h.oncln.' kf]li;ng
wlhere som.e- part of the onus shifts to the accused £ explain the 'éircu‘ms'tan'(;t.a's‘ )
in which female under his constructive éupervision ahd custody hadldied in
__L,uma't,ural death; Bth still, initial onus of proof alway,s laid upon th’c‘a'prps‘eévutioh;

If the pI.OSGCthfon is failed to produce reliable evidence, theéccd?éedcarinot be_
convicted merely on the basis of lake of dischargédlof some part of onus én hifh.
The Tﬁyestigaﬁon Officer while deposing PW- IO the 'compl'ainant whilg |
deposing ag PW-6 la'nd site plan' Ex.PB speaks 'ab'(')l.-lt the place of 6cClL:1rre':nce as
open sky being outside the premises that further -dete1~i01‘ates such épvpli(':a.biiity
é'!’pl‘étecti\/e custody. -

' ] 7 AFor l\;\(hat has been discﬁssed abové, the prosecution has not _prbved the case .

beyond .reasonable doubt. The offence of murder of d.eceased- namély

Muhammad Akram and Mst Afshan Bibi has not been established against the




'acé'Li‘s‘ed féléing t‘{"ié'lﬂilaiﬁél—)'wa azal (Ghani. 'F’xe's:ifl'taﬁtzlvy, in "c'zi's‘é"‘F"IR'Beafih'g"jl\iﬁ. I
18 datcd 01 10- 70”2 registered. under sectlon(s) 302/31 10{ the Paqutan Penal .
‘Lode 1860 at Police Station Kurez Boya OHkZdI fon the murder/Qatl- e~amcnd- B
of decea;ecl nanl.led above, the accused facir_]g tria_l Fazal G}la;‘li son ot‘j<lxa,;1ai-, is.
}'nerébyv‘acquitted from ti]e cha.rgesg levelled aga‘insf him by cxtcndmg him benefit -

of doubt; The a'c’cused is in custody, he be releééédffo;'thwith, if not 1tequi'i'ed'iﬁv

any cher éasg—:. Case property be dealt with ,as"pe;.r law aﬁer 'exbiry of ‘p'l'ell'viod of o
éppeal/rle'\f.isién. File be consigned to District Record Room, Ora:k.zai-é-ﬁef' its:" |

necessary completion and compilation within the span allowed for.

ANNOUNCED

30.05.2023
Sayed Fazat'Wadoad
Additional Sessions Judge Orakzai .
CERTIFICAT’F :

Cemﬂed 1hat this Iudomcnt consists of elght (08) pagcs each page has
been read over and signed by me after making necessary corregtions )mrem

, ;i

~ Sayed Fazal'Wadood "
Additional Sessions Judge Ofa




