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BEFORE THE COURT OF
' ADDI fIONA{ D[bTRICl JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-14/13 of 2023

Date of institution: 01.04.2023 -
Date of decision: 31.05.2023

Inaz Ali son of Gul Khan Ali resident of Qaum Mani Khel,_vvillage Ahmed Khel,
“Tehsil Lower, District Orakzai. |

................... oo (Appellant/plaintiff)

...Versus... |
[Iham Ali son of Ikram Ali resident of Qaum Mani Khel, village Ahmed Khel, Tehsil

Lower, District Orakzai.

e (Responde'nt/defendant)

Appeal agamst Judgement Decree and Order dated 16-03-2023, passed in
: Civil Suit No. 05/1 of 2023.

JUDGMENT

Instant Civil Appeal has been preferré‘d by the appellant/plaintiff against the
J udg111ept, Decree & Order dafed ] 6.0’3.2023, passed by leamed Senior Civi:i Judge, .
Orakzai in Civil Suit bearing No.05/1 of 2023;‘ Wherelby, the suit with the ﬁtle,of
[naz Ali vs Ilham Ali was dismissed. | |
2; Plaintiff and his brother Hashmat Ali has constructed a joint "dwel'l.ing,: house
at village Ahmed Khel and using the pathv\}éy es appreach to SLleh house since 2va06. ’
The passage leading to the residence of the plaintiff is single available channel
passing througls the fields owned and possessed by defendant. A dispute was 1alsed _
lregaldmg use of the Iancled property as passage which was subjected in the‘
proceedings of Jirga locally constituted in the year 2012. The Jirga has issued verclrc-t
" in 'FQVOLU‘ of the plaintiff through written document qnd issue was reselvec_l once fof |
all. In the‘ yéal’ 2019, the defe‘ndant hes Ainterfere(li in the pathway that necessitated

presentation of suit.




® 3.  Defendant on appearance, objected the suit‘on' various legal as-well as factual
grounds in his written statement. It was specifically pleaded that the disputed |
pathway is his exclusive ownershils in ﬁossession whicﬁ is rendered unproductive
due to unauthorized use of plaintiff. The p.Iéinti ft has got anoth,er more convenient
and feasible approach path within his own property and termed the institution of suit
as mala fide.
4. The material prepositions of fact and law asserted by one party and denied by
other have separately been put into followil{g i.ésues by the then learned Tﬁa] Judge.
I Whether the plaintiff has got a causé of action?

i Whether dispi.lt'éd path is the exclusive ownership of plaintiff?
iii. — Whether plaintiff has effected 61;7 agreement with the Jfather of the deféndcmf
through Jirga verdict in year 2012 /’égaf'ding the use of disputed path free of any
encz;tmbrdnce and obstruction forever and its affect? |
iv. W)?@th@/ﬂ the disputed path is 't‘he only pathway for access and exit .l'olfhe
plaintiff's house?

V. Whether suit of the plaintiff is competent in its presentfo_rm_? ,
vi.  Whether the plaintiff is entitled to thé decree as prayed for?
vii.  Relief?
5.- | Opbortunity of leading evidence was .accorded tq botﬁ the pélrti'es. Seizing the
opllaon“tunity,‘ plaintiff produced as much as three persons in evidence. Inaz Ali
plaintiff himself appeared as PW-01 who producéd Google Map of the disputed
pathway Ex.PW-1/1 and the Jirga Deed as Ex.PW-1/2. PW-2 is the statement of
Syed Haziq Ali Shah, who was the ]i;"ga member of the exhibited deed Ex.PW;l/2.
PW-3 is the statement of Mustafa Hassan who is witness to the Jirga Deed Ex.PW-
l'/2. All the witnesses supportéd the contention of the plaintiff and narrated tf;e story
of the plaint. On turn, defendant himéelf appeared in support of his plea takén in

defense and denied the claim of the plaintift.
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® 6.  The suit was decreed vide Judg’éiheht dated 21-09-2022; against which, the
defendant has preferred an appeal before the next forum. Hon'ble, the Diétrict &
Sessions Judge, Orakzai vide Judgement dated 10-11-2022, remanded the. case bapk.
to learned, the Trial Judge with the direction to appoint local commission with the -
mandate to investigate and acquire on the spot information about availability of
alternate pathway for approaching the house of plainﬁff. It was further directea that
the case shall be decided on its merits by keeping in view the Commisﬁion Report.
7. The learned Trial Jﬁdge has appointed Mr. Insaf Ali Advocate as Local
Commissioner recommended by counsel representing the parties vide Order No. 02
dated 03-12-2022. The points referred therein are being reproduced here in below:
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8. Commission Report was exhibited in the statement recorded as CW-] as

exhibit CW-1/1; site plan is Ex.CW-1/2 and photographs have been produced as-
Ex.CW-1/3. Counsel representing plaintiff has cross examined the Local
Commissioner in.the lights of his objections. The suit was dismissed vide Judgellne;nt' ,
and Decree dated 16-03~2023. Feeling',‘aggrieved, plaintift as appellant is betore tﬁe
Court and appeal is pending adjudication. -

9. Learned counsel representing appellant argued that plaintiff has constructed
dwelling house over his ancestral property and is using the disputed path is single
available approach since 2006. The de;féndant has later on acquired the ownership
of tﬁe propel“ty oﬁ the basis of exchange andA h‘as illegally inte:‘féred in the peacéful ‘
utilization of the passage. This issue lias already been settled through local Jirga in

the year 2012.and believed by the Court while granting decree in his favor vide .

a7 it VIADCCD
I“P‘g;_ T8 o, Jude?

. S




GS
o Jud‘gement and Decree dated 21-09-2022. Hon'ble the District & Sessions Judge, has |
remanded the case vide Judgement dated 10-11-2022 with the limited scope of
inquiring the plea of single available approach or existence of alternate rout. The |
Commiésioh Report Ex.CW-1/1 followed by other annexures caicgori.cally speak.
that the disputed pathway is single available approach and thus dismissal ofsuit was
against the law. The local commissioner was appointed with the mutual consent of
the plarties and their counsel qnd therefore allowing the éounsel for defendant to cross | |
examiné him was against the law. The' s‘uit of the ﬁlaintiff is proved on the strength
of oral and documentary evidence an'd. therefore withholdi-ng of decree by Way of
dismissal of suit is based on illegality. It was concluded with the prayef tﬁat appe.:al.
may be allowed and the suit may be decreed by reversing the J’udgemel.wt of the Trial
Court. | |
10. Learned counsel representing res'pondent/defendant conteﬁded that thé
plaintiff has failed to prove hris case s;md was rightly dismissed. The Judgement of
lééméd Trial Court is judicial determiﬁatién based on déep appreciatioln of évidence _
and bac‘ked. by .Ia-w. The appeai is protraction of litigation on part of the plaint.iff with
ulterior motive of harassing the defendant; which, may be dismiséed with co'st; The
commission report spéaks abgut the aI\}ailabi]ity of other rout which is feasible for
approaching house of the plaintiff. The plaintiff attempted to detlract the abproach
path‘ from his owh landed property and to grab the property of defendant. He added
that defendant was neither part nor si gndtél'y 01;‘ the »J‘irga verdict and: he 15 sltrange-r'
to the deed. Similarly, the learned Trial Judée has rightly determined 'all- the issues
afresh as order of remand has invalidéted Whole of the Judgement clutched tl%eréin.'
Sayed Hashim Jan has ceaéed to bel%:he owner in the month of ..Jlur')é When the
exchaﬁge of propert& was completed; wheréas, the alleged Jirga ve‘r(.;l‘i‘(‘:t is concluded

in the month of August and that is why not épplicab]e to the disputed approach path
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® 11. The case file has been examined.in the light--of professional assistance -

rendered by the learned counsel representing pariies. The right of u'tilizati_on of the
disputed pathway has been recognized by the learned Trial Court in‘Judgvem.ent and
Decree dated 21-09-2022. The defendant feelill'sg aggrieved had prel:‘erréd Appeal
bearing No. 13/13 of 2022 which was decided with the mutual consent of the parties
vide Judgement dated 10-11-2022 with the following operating part. "Hence, in view
of mutual understanding of {;oum'e/ fbr the parties, without touching the merits of
the case, the application of the respon;iemﬁ).laint‘iﬂ'f(‘)f' issuance of local commission
is dccepted.'Accordin aly, the 17mpugnedjudgem'enf/a’ecree dated 21-09-2021, passed
by Civil Jztdgé-ﬁ Kalaya, District Orakzai is set aside and the case is remanded back
to the Trial Court with the direction to issue a local commission for making
iﬁvesliga?ion on .l‘he spot on the point of availability of alternate pathway for tﬁe |
approach of respondent/appe/ lant to his house and to decide the case a resh on the -
basis of merits. Needless to mention zﬁi::r the TORs for local commissilon be framed |
by the trial court w}fth convsultarion of counsels for thé pér:z'es "

12. Both the counsel representing parties have agreed on recommending Mr. Insaf
Ali Advocate for investigation of the pfime issue relating to availability of alternate
route. This was the core issue of the suit and may be termed actual and real app]é of _ 
discard between the parties and was ;’eqtliring on the spot information for which
Hon'ble lthe District & Sessions Ju;i;g;e has issued the commission. The Local
Commissioner visited the spot; collected the evidencé; recorded the statements;-
| captured the'photos‘ and submitted report Ex.CW-1/1. AHe prepared site plan Ex.CW-
1/2 and pictorial evidence as Ex.CW-1/3. The parties have been invited to file _
objection and then the local commissioner was examined as CW-1.

13. Itwasin the terms ofre'.Ference framed by learned Trial J udge for commission |

that whether the disputed course is single approach for the plaintiff to their dwelling




® house? The Commission Report Ex.CW-1/1 has categorically answered this prime -

question in the following words:
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The site plan Ex.CW-1/2 and pictorial evidence in shape of Ex.CW-,l/'3~ further
confirms the fact that disputed passage is the single cbursé available for approaching
~ the dwel}ing house of the plaintiff. Where the parties undertake to be bound by the
report of Local Commissioner, such teport can be treated as verdict of a referee a;
was settled in Judgement reported as 2009 SCMR 594. The pames have Jomtl)f
submitted thei terms of reference and agreed on 1:eCOIn|nending Mr. Insaf-Ali
Advocate for local invesl‘,igation of the matter in issue and thus implied agreement
between the parties on 'accepfance of such repor“t is the inference Wl]i«;h, ié within the
natural flow of events. Similarly, it has. ﬁu“ther been settled that the Couﬁ ought n"o-t
to interfere with the result of a careful investigation by the commissiqner egcept on
clearly c'leﬁnedl on sufficient grounds (1999 YLR 2250). There wés no c-l:early“.
defined and 'suf"f;icient ground for the leaméd trial judge nor available for this court”
to interfere in the report about the state of things actually exist.l Cominission report'

has been prepared carefully and strictly in accordance with the join’dy égreed terms’




® of reference; that too, conducted by‘th_é. mutually géreed person and therei was no
ground for not concurring with the commission report. -
14.  As far as objection on commission report raised by learne-d coun'sgl for |
defendant lS concerned, the crux of such objectioné i1s that the com.mi.ssion report is
contradictory on the issue of availability of the A-alternat,e routé. There is no
'contrddiqti_on as the local commissioner hés céteg.ofically .mén.ti(l)ned'_in report
Ex.CW-1/1 that the disputed way is the single available course for approaching the
dwelling house of the plaintiff. The objection. so raised Is just mechanica.l.‘for
“fabricating the paber and is obviously overruled for bei'ng devoid of merits. The |
commission repoft has been prepared in accordance with the laW which shaﬂ not bé
lightly déprec.atea. |
15. The plaintift and his brother ha;/e jointly conétrhcted dWélling house in the
area; they are utilizing thé disputed passage since 2.006; the property was earlier
owned and possessed by one Sayed Haéhhﬁ Jan; dispute regarding the utilization of
property as approach path was earlier popped up 'inl the year 201‘2;' ('lefend'ant has
acquired ow.nei‘ship of tl%e‘land from Sayed Hashim Jan through exchahge of -
property later on; and, parﬁes are neighbors; all these factg are admitted in p_leadings
as well as iﬁ e'-v'ide-.nce of the parties. The dispute was resolved through Jirga in the-
year 2012 and verdic-t Ex.PW-1/2 was delivered in favor of pl‘aintiff. The Jirga-
membefs have been examined as PW-2 and PW-3. T‘hey have testified the contents
and execution of the Jirga Deed. P]a:mtif'f‘ has established probability in his favér j
which waé required to b¢ sh»attered by the defendant- which he failed to do so. He, Ol;l
~ turn, recorded hisl sole statement and,prc;duéed photographs Ex.DW-1/2 and EX.DW-
1/3 which by no sketc;h"of imaginatiém can be considered sufficient for basing
judicial determination in their favor.
16.  For what has been discussed above, it can safely be held that the kamec_[ Trial

Court has erred in conclusion drawn; that too, for the reasoning not backed by proper
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‘application of law and thus™ not SuS{Ia'i'nabl'ef; ‘Appéal "in hand is allowed and

consequently, the 1mpuaned ludgpunent and Decree ddted 16 ()3 2023 is reversed.

Suit of the plaintiff’ stands demeed as prayed for. COotS shall follow the eventb

| R.equisitioned record be retumed back with copy of this Judgement; whereas, File of

-this Court be consigned to District Record Room, Orakzai as prescribed within span

allowed 1‘.‘01'T

Announced in the open Court
31.05.2023

Sayed Fazal Wadood,
ADJ, Orakzat at Baber Meta.

CERTIFICATE.

“Certified that this Judgment is consisting upon eight (08) pages; each of which

has bcen sloned by the under%lgned after making necessary corr ectlons therem and

read over.

de'd Fazal

ADJ, Oldlxldl al Baber \Id-r—""""”_—' "




