BEFORE THE COURT OF
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-02/13 of 2022

Date of institution: 09.01.2023
Date of decision:  04.04.2023

Haji Salamat Shah son of Jan Muhammad and 03 others residents of
| Qaum Ali Khel, Tappa Mxrwas Khel, village Sperkro Kalay, Tehs:l
Upper Drstrrct Orakza1 .
..... ( ppellants/plamtlffs)

1. DC Orakzai

2. Norzali son of Surat Shah

3. Kazim Shah son of Qail'andar Shah resident of residents of Qaum
Ali Khel, Tappa Mirwas Khel, Vlllage Sperk1o Kalay, Tehsil

. Upper, District Orakzat. : '

YARRY

.. (Respondents/defendants)

Appeal against Judgement, Decree and Order dated 28.11.2022,
passed in Civil Suit No. 22/1 of 2021. '

JUDGMENT

Instant Civil Appeal has been preferred by’ the appellants/plaintiffs
against the Jﬁdgrnént, Decree ?&' Oraer ‘dated 28.11.2022, passed by
learned Senior Civil :Judge,“ 6rakzai in Civil Suit bearing No.22/1 0f2021;
whereby, suit of the appellants/plaintiffé W1th the title of ."Haj.i Sgia”rrrat
Shah vs Noorzali'Khaﬁ etc" was dismissed.

2 v In suit for decléreltrerr and recovery bof morley,‘r)latintiffs” claim.ed‘
due‘ share in cash amorlnt distributed under Citizerl Losses Compensation

Program (CLCP) by the Government of Pakistan. The dwelling houses

damaged in miiitancy are part ef joint property owned and posseééed by

the cg:s‘c}endams of one and common predecessor in mterest of the partles
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at.chontest. Everyconsangulne Tas its due share in the amount that was
illegally withdrawn by the defendants and necessitated presentation of
suit. The Deputy Commissioner Orakzai was also arrayed as Defendant
being the Authority responsible for assessment of loss and payment of
compensation. |

3. Deputy Commissioner Orakzai wae placed and proceeded against
ex-parte; whereas, other defendants appeared and objected the suit on
various iegel as well as factual grounds in their written statement. It was
speciﬁcally' pieaded b)r confesting defendants that the parties ‘have
partltloned joint holdmgs since long and everyone is residing in his own
dwelhng houee There is no Jomt dwelling housee of the plamtlffs and
defendants. Presentation of suit was termed mala fide for harassing
defendants. :

4. Material prepesifione df facfs and law asserted by dne party and

denied by other have separately been put into followmg issues by the

learned Trial J udge
I Whether plazntzﬁfs* have got a cause of actzon?
i Wherher survey was conducted by the Government in respecr of

Jjoint houses of parties situated at Spirkio Kolay, Chappar Upper

 Orakzai, hence, plaintiff are entitled to receive their respective
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share in the Survey amount?
iii’. :{'Whetjher parties 'a:re ee;;aratelv residing in their respective housee
ﬁ nnd rhe survey was conducted in respect of houses of defendant's
No 02 and 03 hence plazntzfj."s have got no concern with the Survey

amount?

Whether the plazntlffs are entztled to the decree as prayed for7
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V. Relief?

5. Opportunity of leading evidence was accorded to both the parties.
Seizing the opbortunity, plaintiff produced as much as three witnesses in
evidence. Plaintiff No. 1 being attorney of other plaintiffs on the strength
of power of attorney Ex.PW-1/1 was examined as PW-1 who confirmed
the averments made in the plaint. Mr. Khayal Asghar Shah appeared as
PW-02 and testified that he was part of the three member committee
nominated by the locals for identification of houses damaged in the era.
Mr. Ali Anwar a}:)peéfed as PIW-OSV who éfa{ted that being a membef of
loc.al .committére, the j.oint houéé's of the parties have identified and a‘n-lounAt
Was rlreleased a‘ga'in'st such joint propeﬁy. On turn, defendants had been

able to examine three p'ersons/in support of their plea taken in defense.

All the DWs fully denied the claim of pllai'ntiffs‘by narrating the same

story a’s in the written staterr.lenl":; The;y”héve assefted that private paﬁitioﬁ
have' alread:y' been cérl.‘ied out améngét thc;, share holdéré and th.e sufvey
of the Houéés made apf)le (;f d:iécal;d is exclusive 6wnef§hip in possessior;
of defendants. Partiés ilave been heard énd suit was di511;i§;ed &hich is

ilhpugned by the plaintiffs in instant civil appeal.

6. Mr. Abid Ali Advocate for appellants argued that plaintiffs have

p.r'(’)ve;d théif case on tl:lé streﬁgtil df .Céﬁﬁ&ence'inspiriﬁ‘g é"videnchevof the
sufficient categor‘y of cogency tBe.sides;;r.i:aterial facts have been admitted
by the ‘defencianlts and grant 'o:f' decrée -‘was natﬁi*al éourée of ﬂiingél
Désmissal of suit i's Bdséd on.ﬂah:-reacliinglAé.f'évidence thaﬁ: h'és. not properly
Be;en z;ppreciated. fhe ret;uéa] of tﬁe décfé;e 1s the deéisi'on ‘L)eing éoﬁtfary

to law may be set aside and suit of the appellants may be decreed.




7. Mr. Insaf Ali Advocate representing respondents resisted the stance
of opponent by stating that the parties being residing in separate houses is
fact admitted which is sufficient for dismissal of suit. He added that there

is material contradiction in the statements of the plaintiffs' witnesses and

suit was rightly dismissed. The appellant has indulged the defendants in

litigation and protracting it for no justifiable reason with mala fide. He

added that the Deputy Commissioner Orakzai has also disbelieved the
stance of the plaintiffs. " |

8.‘ The parties have admitted some facts either in their pleadings or in
evidence. Plaintiffs and contesting defendant are sharing a common
predecessor in mterest for belng nephews and uncle interse. They haye
mherlted property from a srngle source that is the grandfather of the
plamtlffs and father of defendant. It is further bemg admltted that survey
for assessment of collective darnage caused in.Mi]itary Operation to the
disputed house has been conducted by Citizen Losses Compensatron
Program (CLCP) and cash amount has been paid to the defendants at
contest. o o o :
9; The 'apple of discard between the‘ parties that had given birth to
instant litigation, ‘i's thatvdefendant has refused to pay the alleged share of
the plaintiffs .in the ‘total- cornpensation améum. 'Th'e ownership‘ of
appellant is being‘claimed on the basis‘of inheritance; whereas, ownershjip
of the respondents/defendants"has also b'een’ adinitted to the extent of his
share.‘ Defendant/respondent A“t:ernred 1t -as sole‘ ‘ownership for being
ancestral property partitioned since long; whereas, suit of the plaintiffs
was namedv harassrnent:'wi.th-“th‘eiE object of grabbing amount. ‘Whether

plaintiffs are entitled for payment of compensation'arnount to the extent .
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of thelr shares on the score of mherrtance and defendant has wrongly
taken hold of the whole amount and that plaintiff has wrongly been
refused grant of decree, are the prime points of determination in pending
appeal.

10. Keeping in view the admitted facts discussed in‘paragraph No.8
followed by point for determination mentioned in paragraph No.9 of this
Judgement, the pleadings and evidence of the parties, vvhen assessed, is
rveﬂlec‘t'ing' that the plaintiffs and contesting. defendant are consanguine
being genetically related to cach ether. The property is inherite‘d‘ and
parties being nephevvs and uncle are enjoying such inherited property
from single source of inheritance. This alone is sufficient to establish
probability ih favor of plaintitt“s and would require to be shattered by the
defendants btlt let the evid'enee of vthe plaintilffs-may be :eonsidere:d‘ for
strengthening sueh prebability. The parties are genetically related to each
other .and all of the preperties';.)o:ss\essed. by every descendant is inherited
are facts admitted m p-leadin.gs‘ as well asl in evidence which i-s' elear;
unambigueus and unquahf'red. The adrnrtted facts are.only.relevant and
not conclusive; thereltiore, the evid‘ence produced hash to be examined in
sluch eonte;(t. PW-2 : and 'PW-3 are 'r-nembers of the three member
comrnittee; constituted by t'he.'majorizty -of 'the vi.llage residents to identify
the damaged heuvses te the tea'n1 '-df Citizen Lesses Compensation Program
('CI;C'P). They hare independent yvitnesses and being menlberS of the local
eomlnittee for such purpose "‘ar:e‘vvorth. credihle at least inlthe matters
'pertamlng to CLCP They have testlﬁed that the disputed dwellmg houses
have been rdentn" ed by them durmg survey and belng joint ownershlp,

every one of the shareholders has got hlS due leg,al share. They further
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clarified that local Jirga has Been constituted which has finalized that ;[he.
compensatibn of joint houses shall be distributed ecjually amongst all of
‘them. In such'm,anne'r', the plainfiffs have proved the case on the strength
of conﬁcience inspiring evidence supported by unqualified and clear
admissions on part of defendants. To shatter such probability and to prove
their plea of defense in line with Article 118 of the Qanoon-e-Shahadat,
1984, defendants recorded statements of DW-1 to 3. All of the DWs are
silent over the manner and Ii‘lbdé of partition, the quantuml of broperty, tfle
location and épéciﬁ.catidn of ‘the shares. Ali of thém admvitted the .fact of
relatioﬁ of the béniéis and“the stafus of laﬁded property being inherlite:d
and had taken a.spec‘:i.ﬁc p'l'éla of defence that everyone is residiﬁg ina
separéte house, First .o‘f éll,. this is ﬁnc]ear plea of defense: for the reason
that living iﬁ a.sepal.*ate house is by no Sket;:h of imagination a negation
of the joint -ow.nershiI'J nor it'i.s. Conclu-si\;é ﬁroof of private parﬁtion. If this
defeﬁée pieé, which is unclear "and ambiguous, is Being conéidered asplea
of private [;artitior; taken pi;ce; eveﬁ 'therr1, the speciﬁé plea taken in.
defence has to be p‘rlovec-l by theﬂ défende;nt m line with Article 1i8 of the
Qanuh-e-Sﬁahadait Order, .19'84 and defenciaht Bad]'y failéd fo “di-scha:lrge :
su-ch‘ burden. | o | | | o

11.  As far as legal 'ciuc’;stibn raised by learned counsel fon; defendants is
coﬁcerned, fhé disfn.iésai of ééflier petitli'(—)n of the appelléﬁt by the Def)uty
Co;nmissivorie\f- ‘Oral'é.e'li" 1s :'1;0Where a;vailﬁabl'e or; reéofd ‘of | the file
wherefrom someone can draw the \;visdom "ahd reason behind 'such
aisinissal; howevér, abblicétigﬂ béing aismissed is fact admittéd by'Both
the lparties but the sarﬂe is nc")’ gfound fo; dismissal of suit ‘or-a'ppeal-. The

matter in issue between the parties is purely matter pertaining to civil right
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and fhe cfvii courtlsthe single availa~l~3ml.e forum for ;i-etérminat'ion of
question of tities. |
| 12.  For what has been discussed above, it can safgly be he]d that the
learned Trial Court has erred in conclusion drawn; _thatv too, for the
reasoning not backed by proper applicatién of law and thus not
sustainable. Appeal in hand is allowed and consequently, the imppgned
Judgement and Decree dated 28-11-2022 is reversed. Suit of thé plaintiff
stand; decreed as prayed for. Costs shall follow the events. Requi-sitio.ned
record be returned back with copy of this Judgement; whereas, File of this |
Court be consi'gnecll tdADis.tll‘*iét Record Room, Orékzai as pr'*esc'ribed
within span allowed for.3 j

13.  Announced in the oﬁen Court
04.042023 . .- -

Sayed d;
ADJ, Orakzai at Baber Mela

" CERTIFICATE.

Certified that this Judgmient is consisting upon seven (07) pages;
each of which has been signe'd'by the undersigned after making necessary

corrections therein and red over to the parties.

—

ey Sayed FazaY Wadeod,
: AD]J, Orakzai at Baber Mela
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