" INTHE COURT OF SAMI ULLAH, CIVIL JUDGE-I,

¥

ORAKZAI (AT BABER MELA).
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Orlgmal Civil suit- No Lo
Date of mstltutlon &

" Date ofdeclswn e RS

Rayat Khan-S/0 Ameen Khan R |

Orakzai.

oooooooooooo

Qalandar Shah S/o Noorzali Shah
Sardar Khan S/o Dooranai

Khameen Gul S/o Noorzali Shah

'Habib Ullah Khan S/o Noorzali Shah

Kameen Khan S/0 Ameen Khan
Dawood Khan S/o0 Ameen Khan
Shahzad Khan S/o0 Hameed Khan

’ Manawar Khan S/o0 Hameed Khan

Shermat Khan S/o Hameed Khan

. Zarmat Khan

. Feroz Khan

12/1 of 2022 ‘

.22 06. 2022
7'30.03.2023

Rresident of Qoam Akhel Tappa Mohsm Khel Tehs:l Upper, Dlstrlct

..... (Plaintiff)

All residence of Taah, Qoam Akhel, Tappa Mohsm Khel ‘Tehsil Upper, ..

District Orkazai.

weeneeo.(Defendants)

Vy[

SUIT FOR RECOVERY CUM SUIT FOR DECLARATION & J

Brief facts of the case are that the plaintiff has filed the instant suit

for declaration, permanent injunction and possession to the effect

that the plaintiff and profdrma defendants are owners in possession |

of suit property detailed in the head note of the plaint. The plaintiff

contended that the suit property is his ancestral property along with

PERMANENT INJUNCTION.
- JUDGMENT:
Samj Ull h
Civil JudgelJM-\
Orakzai at (Babar Mela)
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1-::"'1'E'_-".’_'-f;:.'l-'proforma defendants No 5 to SR That the su1t property came int Lo

their possessmn and ownersh1p after the demise of thelr ancestor

- ,namely Jumma Khan in 1973 They further contended that due top, -

T orst law and order situation in DlStI‘lCt Orakzal the plamtlff had”f'- e

shlfted to Hangu and after their repatriation, they have found that
the contestmg defendants no. 1 to 4 have levelled the suit property '
and are trying to build a house on it. The pla1nt1ff prayed through'

the instant application that the defendants shall be restrained from

interference in the suit property..

2. - After due process of summons the defendants appeared in person
and contested thf?_SUit by submitting written statement in which
contention of the plalntiff was resi.ls.te‘d on m.ahyv legal-as‘vt/ell as’
factual grounds. |

- 3. The divergent pleadings of the partie_s. ‘were lreduced into the
following issues. | | o |
ISSUES.

Whether the plaintiff has éot cause of aclioh? |

Whether the plaintiff is estopped to sue?

Whether the suit of the plaintiffis time barred?

Whether the plamttff and proforma defendant No.05 to 11 |

AW N~

are owners in the suit property ‘and are entitled to enjoy all
the rights associated with the same?

5. Whether the defendant No.01 to 04 are owners in

Sdmj Ulfah : possession of the suit property from the time of their
Cwnl JudgelJM-! ‘ S P TR o
Orakzai at (Babar Mela) predecesso rs?

6. Whether plaintiff is entitled to the decree as prayed for?
7. Relief. |

4. Parties were afforded with ample opportunity to adduce evidence.

Plaintiff in support of his claim and contention produced 04

Page: 2 Rayat Khan Vs Qalandar Shah and others. ~ Case No. 12/1 of 2022



| o %%

- . Wltnesses etall of the plamtlft’s w1tnesses and exhlblted

documents are as under; -

WITNESSES ' . 'EXHIBITIS
L PW-I ‘Rayat Khan S/o Ameen Khan’f" S Lol .
Resident of Dorri Bandha P.O. Copy of CNIC is Ex.PW-1/1
, Kahe District Hangu -
PW-2 | Najeeb Uldeen S/o Khayal

| Deen Resident of Dorri o 'Nil
Bandha P.O. Kahe District o
Hangu

PW-3 |[Dawood Khan S/0 Ameen | , | ,
.Khan Resident of Dorri| Copy of CNIC is Ex.PW‘-3/1A'
Bandha P.O. Kahe District -' ‘

Hangu .
PW-4 - | Muhamimad Janan S/o Umar |

Jan Tappa Kahe Daman Nil
Bandha, P.O. Kahe, District

Hangu.

Defendants in support of his claim and contention produced four
(04) witnesses. Detail of defendant’s witnésses and exhibited

¢ documents are as under;

Sami Ultah
Civit JudgelJM-
Orakzai gt (Babar wmela) | DW-1 | Sardar Khan S/o Daurany Qoam
Resident of Taali, District Copy of CNIC as Ex. DW-
Orakzai. 1
‘ .- Power of Attorney as Ex.
DW-1/2 '
Copy of CNICs Defendant
No.01, 03 and 05 as Ex DW-
1/3. ‘
Copy. of registration form for
IDPs is Ex DW-1/4.
Copy of Cash form for
receiving compensation is
Ex.DW-1/5.

"WITNESSES ©~ - |  EXHIBITIONS |
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. |DW-3 | Mohabat Shah S/o Lal Shah N
L Re31dent of GhllJO Drstrrct CopyofCNICaS EXDW-3/1 N

SamiUlfah =

Civil | Judgel/UM-§
Orakmg(aaba' Melg
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| DW-2 'Fazal Badshah S/o Gul Badshah,;;," Sl (ST
| Resident of Qoam Taali District | Copy of CNIC as Ex DW- " R

. 271
Orakzai. . .

Orakzai

DW-4 | Meeran Shah S/o Noran. Shah

Orakzai

resident Ghiljo Kaly District | Copy of CNIC as Ex.DW-4/1

- After completron of evidence of the partles arguments of the :

' learned counsel for the partles were heard and record of the case file

was gone through.

Learned counsel for the plalntrff Mr Noor Karlm Advocate argued

that plamtlff has produced cogent evidence and rellable witnesses to

prove that the suit property is ancestral ownership of - plaintiff

alongwith proforma defendants. The witnesses are consistent in |

their statements that the suit property is ownership of the plaintiff
and proforma defendants left behind by their predecessor namely

Juma Khah.

Learned counsel for the defendants Mr. Shaheen Muhammad -

Advocate argued that the plaintiff has not produced sufficient
' evidence in order to proof his case. It is brought before the court in

evidence that the plaintiff and proforma defendants have left the

area long ago and they don’t have possession of the suit property. It -

is also established in evidence that defendants harve long standing

position of suit property. Plaintiff don’t have any documentary -

proof to support his stance.. On.-the _ other “hand, defendant’s

possession can be established by documents placed on file and -

exhibited in evidence.
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case w1th valuable a351stance of leamed Counsels for both the

parties, my issue-wise ﬁndings are as under:

" ISSUE NO.2:

Whether the plaintiff is estopped to sue?

| 9.  Burden of proof regarding this issue was on defendants. Estoppel'
needs cogent, convincing and reliable evidence which is lacking on
the part of defendants, therefore issue is decided in negative and

“against the defendants.

ISSUE NO.3:

Whether the suit of the plaintiff is time barred?

9. Though the defendanté have taken the defense that the suit is not |
within time but they ‘neither produced any evidence nor the noint
was agitated before the court at the time of arguments. Even
otherwise, there is nothing.av'ailahlelon re'cord;.whioh can suggest
the fact that the suit is time barred. Therefore, it is held that the suit"

is well within time. Hence, the issue is decided in negative.

ISSUE NO.4:
Sami Ultah Whether the plaintiff and proforma defendant No.05 to 11 are
Civil JudgelW-1 owners in the suit property and are entitled to enjoy all the

Orakzaiat (Babar-Mela]
rights associated with the same?

10.  The claim of plaintiff is that he alongwith proforma defendants are
lawful owner of suit property and the suit property was their

ancestral property and defendant have illegally possession of the
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d1sputed property is- hlS ancestral property alongwnh profonna”._;f{f;,'{::{v:.

12

He

Sami Uliah
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- 14.

| Plalntlffs in order to dlscharge thlS duty, produced four PWs '

‘f%"i‘f '

same Burdon of proof regardmg th1s 1ssue _was on plamtlff
Plamtlff hlmself deposed as PW-OI and stated on oath that the =

defendants That the suit property was given to the predecessor of B '

the contested defendants for cultivation purpose only by our .

predecessor. However, the contested defendants have illegally taken. . .

possession of the suit property and are denying our rights at present..
The said PW stated in his cross examination that he is of 52/53
years of age and was born in H‘ang'u'.‘And further admitted that they .

have never been residing in District Hangu. Also admitted that he

don’t have possess1on of the su1t property Further stated that

defendants had recelved compensatlon of the land which was
spared for construction of road

PW-02 is the statement of jrelatiVe of the plaintiff, who supported

the stance of the plaintiff and said that the suit property is the

ownership of plaintiff and proforma defendants. The said PW stated
in his cross examination that neithei the lplai'ntifff has any house in

district Orakzai nor plaintiff has recently moved to Hangu.

- PW-03 is the statement of brother of the plaintiff who has supported

the stance of the "p]a'intiff in his examinatiori-in-chief. He also
admitted that they have not moved to Hangu ;recently and don’t
have any house in distriot.Orakzai. Sirnil‘arly,_ the statement of PW-
04 pertai-ns'to the sante facts. | o

The statements of the plaintiffs’ witnesses brought the facts before

the court, mentioned her¢ in after, which provided ‘reason for

deciding the issues in their favor. Firstly, the witnesses were

consistent in their statement that the plaintiff along with proforma
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disputed property is in possess1on of the defendant No.1 to 4, Wthh S

,defendants had moved to DlStrICt Hangu long ago and that the | " _.

:-"-"T.plamtlff dont have a house in d1stnct Orakza1 Slmllarly, the't"‘-"-r‘""

L estabhshed the fact that the sald defendants have long standmg". o

:“pos.sessmn over the dlsputed property Secondly, as admltted by thef::
plaintiff in hlS statement that compensatlon of the land which was |
__spared for constmctilon.‘of :-road, was'lreceived by the eontested
| .defendants which strengthen the stance of the defendants that the
suit property is their ownership. And lastly, there is no documentary
prove of aln)'/.' -description"‘ﬁvith 'the plaintiff Whieh might have
strengthened his stance. |
15, Keeping in view the above discussion, it is heldg that plaintiff failed
to produce‘ anyl cog'ent; convincing Aa'n'd' zfeliabl'e' oral and
documentary evidence in support of their clai:m, therefore,A issue

No.02 is decided in Negative and against the plaintiff.

ISSUE NO. 5:

Whether the defendant No.01 to 04 (izr.évowners in possession of

the suit property from the time of their predecessors?

The onus of proving the issue was on defendants and defendants.
produced four witnesses in their favor. The essence of their

statements is as below.

.Defendant No.2 namely Sardar Khan. deposed as DW-01. He . -

Sami Ullah -

Org:;gffaggﬁm'a) denied the claim of the plaintiff and contended that the suit -

property is his ancestral ownership and in their possession since
long. He also stated that the suit property has been- partitioned

between his brothers. Further stated that their IDP registration
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v'.“}.-.frelevant document is. Ex DW1/5) Nothmg contradlctmg was;'-.;;A".,_"':i.‘;;.,,.v_;::j.,jj'l,

18.

19.

20.

%b', 0,)7.)/4

Sami Ullah
Civil | Judgel/Im-|
°'a~.-%€lt(Babar Mela)

21,

- form 1s placed on’ record andzls Ex DW—1/4 Moreover they RS

‘also have received cornpensation amount whlch was glven 10 e

them in lieu of providing land for constructron of road (the,

. recorded in hlS cross exammatlon Wthh might prove fatal to the o

stance of defendant No.l to 4.
DW-02 is his statement approved the stance of defendant No.1

to 4 and stated that the suit property is in po's,session of the same

since long Simllarly, DW-03 and DW-04 also recorded their -

statements in support of the stance of the defendants
It is pertinent to mention that deposition of the witnesses

produced by contesting defendants remained unshattered and

nothing contradictory to the stance of the said defendants were.

recorded in course of evidence. The exhibited documents
although is not the title doéu-ments of ownership but they are
sufﬁci'ent to establish. possession of the disputed property in
absence of any revenue record. Moreover, DWs in their
statement have also -admitted ‘the possession of the contesting

defendants over the suit property.

Thus, keeping in view the above discussion, it is held that

defendants have 'producedfl'convincing ' and- reliable oral and

- documentary evidence in support of their claim, therefore, issue

No.04 is decided in positive and against the plaintiff.

" ISSUE NO. I and 6:

Whether plaintiffs have got cause of action?

Whether plaintiffs are entitled to the decree,ias prayed for? |

Both these issues are interlinked, therefore, taken together for
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" 22 "'"The dlscuss1ons on the above referred 1ssues show that plamtlff has?;f"f-l'_'f.‘""‘- AT

- falled to prove his case by fulﬁlhng the requlrements of law and by ’ -‘ e

producmg cogent and conﬁdence msplrmg ev1dence therefore he S |

: 'has got no cause: of actlon Therefore the plalntlffs are not entltled":-f',‘?ji.:"'?‘ ST

| to‘ the decree as prayed for; |
23. The issues No.0l and 06 are decided. in negative and against the
Slanifs. - |
RELIEF:

24. The detailed discussion on 'isSoe'é 'mentioned.ahove transpires that
the plaintiff has failed to jarove his case against the defendants by
proceedings cogent and confidence inspiring oral or documentary

- evidence. 'I-—Ience',' suit of thenla‘intiffsi's'".I.)isrnissed.’ ' |
Costs to follow the events.

- 25.  File be consigned to record room after its necessary completion and |

compilat—ion.' '
Announced o Sami Ullah
30.03.2023 o © 0L Civil Judge/JM-I,
Orakzai (At Baber Mela)

CERTIFICATE: -

Certified that this judgment consists of Nine (09) pages. Each and
‘every page has been read over, corrected and signed by me where

ever necessary.

Sami Ullah
Civil Judge/IM-I,
- Orakzai (At Baber Mela)
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