‘ ' BEFORE THE COURT OF
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-01/13 of 2023

Date of institution: 03.01.2023
" Date of decision: 18.03.2023

Sameer- Khan son zéf Khiyall'l Muhammad resident of Qaum Ali I(heI,
Tappa Sher Khel, Bazid Na}\a;asi, Tehsil Upper, District Orakzai.
. (App ellanft/ pIaintIff )ﬁ
..Versus... o o
Zaman Khan son of Jannat Khan, Aman Ullah Khan and Dilawar Khan
son(s) of Fazal ur Rehman all residents of Qaum Ali Khel, Tappa Sher
Khel, Tehsil Upper, District Orakzai. ‘ ‘

.. (Resp. ondents/defendants)

'Appeal against Judgement, Decree and Order dated 30.11.2022,
passed in Civil Suit No. 76/1 of 2022.

JUDGMENT

Instant Civil -Appeal has been preferred by the appellant/plaintiff
against the Judgment, Decree & Order dated 30.11 .202é, passed by
learned Senior Civil Jﬁdge, Orakzai in Civil Suit bearing No.76/1 of 2622;
whereby, suit of the appellant/plaintiff with the title of "Sameer Khan vs
Zaman Khan etc." was dismissed.

2. | 'Sameer KharI béing plaIinIiff clairhed 'anérship and ‘posse‘ssion of
the landed property in the area named Wacha Kadda Talay located in
Upper T.ehsi] of District Orakéai. The Pine Trees have fofcefully been cut
" and‘tranSp(Il'ted for illégal sale by the defendants which is count'ed'as{ three
hundred (300) trees. The plainI:iff on basis of four thousand rupees '(I{s.
4Q'OO) per tree eIs tentative cost estimation pfesented suit for recovery of B

1.2 Million Rupees.




2 3. Defendants/respondents on appearance objected the suit on Varforlvsl g
legal as well as factual Agrounds in their written statement. It, was |

: specrﬁcally pleaded that the landed property of Wacha Kadda Talay is the
| joint holdrng of more than fifty families where plamtiff is one person but ‘
he cannot go back to the area being supporter of Militant Group durlng'
militancy.

4. The material preposition of facts and law asserted by one party and
denied b)i other ha\"/e separately been put into following issues by- the
learned Trial Judge.

li.. | Wherher plaintiff has got a cause of action? |

u | Whethér the plaint of the plaintiff is wrong and baseless?
il Whelther the suit of the plaintiff is time barred?

i’v. Whether plaintiff is entitled to the recovery of an amount of RS
1 ,200 000 as the price of 300 Cheerh tree cut down by the defenci’alnts:?

V. " Whether the plaintiff is entitled to the decree as prayed for?

Vi. Relzeﬂ

5. Opportumty of leading evidence was accorded to the -. parties.
Plaintiff produced 03 witnesses; where, plaintiff appeared as PW-01, who
‘na‘rrated the same story as in his plaint. Mr. Akbar Jan brother of the
plaintiff appeared as PW-2, Mr Muhammad Khaliq appeared aslP\lN-3
and Mr. Badshah Wazir appeared as PW-4. All the witnesses supported
the _contention of the plaintiff b}i narrating the same story. as in the plaint. =
In rebuttal, defendants produced 03 witnesses. Dilawar appeared as DW-
01, Nia Zaman Khan appeared as DW-02 and Aman Ullah appeared as
DW-3. All the three defendants' witnesses denied the claim of the .

plaintiff
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6. Mr. Ihsan Ullah Advocate for appellant argued that plaintiff has
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proved h‘is case on the strength of evidence of the sufficient category of
cogency. Besides, material .facts have been admitted by the defendanté
and grant of decree was natural course of things. Dismissal of suit is based A
on noﬁ-reading of evidence that has not properly been appfeciated. The
refusal of the decree is the decision being contrary to law may be set aside
and suit of the appeilant may be decreed.

7.  Learned counsel representing respondents/defendants is of the
stance that learned Trial Court has rightly dismissed the suit on the score
of lacking evide'ncé: and dragging the matter in appeal as to Aprovtraclt
litigation without justifiable reason.

8.  Whether plaintiff has proved his case and refusal Qf decree was
result of nonfapprec_:iation of evidence and wrong épplication bf Iav&, as
the point of determination in appeal.

9. Bare reading- of the pleadings reflects that the defendants have
ﬁnequivocally admittéd the status of the defenaant to the extent of owner
of his own share in disputed | property. Reasoning of Judgemeﬁt in
question includes that no measurement of the wood had been taken place
and pictures of the Qutting afe not available. This is the question which
cannot be deterlniﬁed without getting on the spot information and
invesﬁgation through local commission was the right course of things
mandated in Order-26 of Code of Civil Procedure, 1908. The appdintrhent
of Local Commission would have been elucidated the available evi;ience
as well. It is also worth mentioning that defendants themselves .sugges'te'd
in Para No.2 of written statement that commission may be ap}:)ointed to
.ascertgin the fact of the cutting or otherwise of the trees.
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10. . For ‘\Avlhat'hésmb"e—éﬂ“aiscusséd‘ aBS\Té;'jappéal is allbw’ed._ The case -

is remanded back to the leamed:Tria] Court for local investigation and to
get on the spot information .through commission with the following points. N
for détenninatiori. | | | |

1 Whether p.roperty in dispute is exclusive ownérship or the ljoint:
holding of the local inhabitants?

ii. | What type of forest is available in disputed area?

iii.  Whether any .cutting has been conducted énd if yes, what is its
tentafive quantum and market value?

1v .Any 6ther_ m_étter that may be helpful in providihg on the spO:f
iﬁformation or elucidating the available evideﬁce. |

11. - The learned Trial Judge shall appoint the local commisé,ion and
decide the case afresh in the li‘ght of such report. Requi.sitioned‘j rec_drd bé .
retlirnéd with 'copyr of this Judgement; whereas, File of this Court bé
consigned to District Record Room, Orakzai as prescribed within span
allowed fof. | | |

Announced in the open Court
18.03.2023

‘ ‘
Sayed Fazal Wadood;
ADJ, Orakzai at Baber Mel‘q

CERTIFICATE.

Certified that this Judgment is consisting Lipon four (04) pages;
~each of which has been signed by the undersigned after making necessary

corrections therein and red over to the parties.
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