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BEFORE THE COURT OF
ADDITIONAL SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZAI

Special Case No.36/3 of 2021

Date of institution: 21.12.2021
Date of decision:  29.03.2023

The State
.. Versus..
i Khalld Khan son of Khlzar Ameen, remdent of Qaum Zakha Khel Zao Din Khel,
District Khyber i _ . ,
- ............. (Accused facing trial)

Case FIR No.135, Dated 02.11.2021 u/s 9-D of KP-CNSA, 2019
registered at Police Station Kalaya Orakzai.

JUDGMENT

Accused named above faced trial before this Court in case FIR No.135
dated 02.11.2021 /s 9-D ‘o"thyb'er PakhtunkhWa'Controi of Naréotics Substance

Act, 2019, fegistered at Police Station Kalaya, Orakzai.:

2. Facts of the case are such that Muhammad Shafiq SHO along with other
police officials of Police Station Kalaya Orakzai, wel;e present on barricade while
a Moto‘rcyc‘le.épp_eared fr,ogr; Hindpa side and was stopped by the comp_lainant for
the purpose of chgcking. On _search::of the person, the complainant found a blue
c\oAlor}§hopper~<_:qntain_ing 04 packets of chars, from lap of said person namely
Khalid Khan. All the recoy’?red 04_p§91§ets of ch'a;s were wrapped- in yellow scotch-
tgpe, having Weight of 19'00 grams qf each packet w‘ithlbto.tlal qggntity of 4000

grams chars. Accused was arrested on the spot. Murasila was drafted at the place '
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<777 Tof occurrence and sent to Police Station for bringing criminal law into motion @
which was given effect in the captioned FIR that culminated into present case.

3. After conclusion of the investigation, complete challan against the accused

- facing trial was presented. He was summoned through "Zamima Bay" being in
custody and on appearénce, he has been provided pfescribed documents. of case
in line with Section 265-C .of the. Code of Criminal,Pr\dcedure-1.898._,, Charge

against the accused was framed to-which he pleaded not guiity and claimed trial.

4. Prosecution was afforded gppertunity of leading evidence. In order to prove
its case against the accused, prosecution produced and examined as many as Five
(05) witnesses. Such evidence is- sketched below for ease of reference in

determination of guilt or innocence of accused: . .

| 5. Wali Ullah:Mubharrir, was examined as PW-1, who has registered the FIR
Ex.PA on receipt of Mur_asila:.:‘_l-l_@ -also kept to case property. along. with
Motorcycle in thq Malkhgpa} for safe c_ustod_y vide register No. .19‘E)§.PW- 1~/ 1.
PW-2 is the statement of Syed Abb_as Ali Shah, who has taken the parcels to FSL
Pes_ha_Wag fpr chemi.cal -anglys_is . \gidf_: road certificate Ex.PW-2/1. The star
prosecutiqn witnes; was pqn3plain_§?t Muhargmgc}_Shaﬁq SHO? ‘w_hovs'e statement
was recqrdefl as PW-3. He cpnﬁrmg_d .th_e initig(l report Ex.PA to be true. Recovery
of contraband vide recovery me1m.<r)'Ex.PW 3/1 was testified to be genuine._ He

arrested the accused and issued his card of arrest as Ex.PW-3/2. He drafted the
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1 Murasila Ex.PW-3/3. After completion of investigation, he submitted complete @
challan Ex. PW-3/4 against the accused facing trial. One of the marginal witness

to the recovery memo was Shafi Ayaz Constable, who was examined as PW-4. It

was testified Ithat the recovery was made from the lap of accused the accused gnd
‘ was documented vide Fecdvery rﬁefno. He took the Murasila and Card of arrest to
the Police Station and handed over the same to the _Muharfir for registration of
FIR. ‘Iryvcsti_gatiqr'l‘Olt"ﬁcieT of t}le‘??s'e was Mehdi Hassan, who was enf[ered in the
witness bpx as PW-5. He prepared site plan 'Ex.PW—S/ 1. Prep’aration of site plan
Ex: PB gnd examination pf witnesses was confirmed by this.witne.ss. H¢ had
producgd thfe EllCCl{S-ed before the Illaqa Magistrate vide applications Ex,PW—S/Z
an:d 5/3 . Hp_ exhibiteleSL Appligeﬁiont as EXfPW'SM and 5/5, Iapp'lication to ETO
Hangu as E_);.PW-S/é and _FSL___repQ§t§ as Ex.PW-5/7 and 5/8. After completion of
i.nyestigation. he handed over 't‘he case file to SHO.
6. :After closure .of prp§ecuti011_ _eyider_lcle,,statement of acl:c'u'sgd was recorgied
y/s 342 of the Code of Criminal Prpc_e@ure- 1898; wherein,}accused‘ professed his
inppg,e_nce _anq di.d not opt_to‘produpe Q¢fen$e_ evi‘de.nce or to be examined on ngch:
7. .. It-was argued by' learned- APP- that the récovery of narcotics is proved
beyond doubt as-is evident from ‘the testimony of PW-3 and PW-4. That the
'recover&_ memo Ex.P‘W,_B/ 1 has b:.een p.r,ofved tioi‘be gorrgct_and the _tesﬁirpony Qf the

PWs has no contradiction on material particulars. That the offence is heinous in
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 nature and that there is nothing on record which could show any kind of mala fide @
on part of police in charging the accused facing trial.

8. _Conversely, learned defence counsel argued that no_recovery has been

made from possession of the accused and that the police have planted the recovery
of narcotics against him with ulterior motive. That no independent witness came

~ forward to suppoit the prosecution case and that the testimony adduced by the ™
prosecution is-full of contradictions on material particulars. It was argued that as
such very strong and'consistent, testimony would be required in order to prove his
guilt which is missing.

9; According- to FIR, the ac.c:used. was tntercepted .on barricade' where the
poltce party was on patrolling on 0.?..1 t.2021 at 15:00 hoars and contrab-and/chars
weighing 4000 tgrarns were' recovered ﬁ'orn possession of the accused in the’

presence of marginal witnesses narnely, Constable Islam Muhamrnad and Shafi
Ayaz Vide Recovery bmemo (Ex PW 3/ 1). The margmal witness Shafi Ayaz
constable was examined as PW-4 whereas Islam Muhammad, marginal witness
was abandoned Accordmg to PW-4, he was present with selzmg officer on the
eventful day On search of the Shoppmg bag, possessed by the accused, the
complalnant found 04 packets of charS' Wthh were wrapped in yellow scotch
tape; havmg werght of 4000 grams of each packet with total quantlty of 4000
grams Case property was sealed, Murasﬂa Ex PW 3/3 was drafted and card of
arrest Ex.PW-3/2 was 1ssued. The case property was transmrtted to Pollce Statlon
in sealed c‘onditioh. - | | |

10. With respect to proceedinés conducted by.the [O on the spot, the stance

of the prosecution as per Murasila Ex. 3/3, FIR Ex. PA and Recovery Memo Ex.
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PW-3/1 is; that after drafting of Murasila, recovery memo and card of arrest of @
the accused by the complainant, the same were handed over to PW-4 constable

Shafi Ayaz who took the same to the PS and handed over to Wali Ullah Muharrir

PW-1, who registered FIR Ex DA on the basis of such Murasila. He handed over
copy of the FIR, Murasila, card of arrest and recovery memo to the 1O Mehdi
Hassan PW-5. The said PW proceeded to the spot where he prepared site plan Ex.
PB oﬁ the pointation c;f the éomplaiﬁant and recofded fhe statemehté of witnesses
u/s 161 of the Coae of Criminal Procedure, 1898. The prosecution has produced
Const’able} Shafi Ayaz as PW-4, ~I\‘/Iehdi Hassan IO as PW-5 and;‘ Wali Ullah -
Muharrir éls PW-1. All the fhree witne;ses narrated thAe aforem‘entibned story and
the séqueﬁce of different événts m fhei'r staterﬁents. Cénstable S.haﬁ Ayaz a; PW-
4 in his étatement has conﬁrmed- £haf he left the spot and reached the PS anci
Handeci o;ei"Murésila, cara of afresf aﬁd recovery-'rriemo to the Mubharrir of the
Police Station. Wali Ullah MAuhal;i—r'as PW-1 has confirmed that the Murasila,
card of a;;*eét and recovefy ﬁlémo:iveure'handec.i -‘over to him by Constable Shaﬁ
Ayaz and he drafted the FIR Ex-PA ‘-Simi.larly, AMe'hdi Hassan OI as i’W-S has"
confirmed that thé case was he;nde;l over to hirﬂ for investigation; where 'afte‘:r; he
 left thé'PS and re'ached the spot. Tl:1'at‘the case property was sﬁbwn to him on the
slpot by 'th'eAsrf':izi'ng officer m seéled cdhdiﬁon. He has" also confirmed that thé sifé
plan Ex. PB was iarepeifed on ;[he spot and the statements of ﬁqarginal'v;ifnegseé
were -aléo.'fe'corde;d by- hixlh.: The'\é&/'itn'esses are also unanimous on ihe points of
arrival of the IO on thé épof, hi‘s deﬁ;f;[ure"and‘réturn ;co i’S ami the tifﬁe of arri?ai ,
of the'cor-nplainar';t party id:th;. PSThe sfatemenfs of all the :threé witnesses éfe
corisilst.e‘nt regard.ing procéediﬂgs con&hcted by t"h~e. IO oﬁ tl;e'- sf.)'ot; their ététéments

could not have been shattered in cross examinations and the prosecution has
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" proved its stance regarding proceedings conducted on the spot in the mode and @
manner as alleged by it; that too, without any reasonable doubt.

12.  Chain of custody of the recovered material plays pivotal role in the cases
“ of Rafcotics. The depatture and arrival of the Police Party, transportation of the
recovered material to Police Station, its entry in the relevant register, custody at
Police Station, transportation to FSL and other material questions for
determination in accordance with the evidence. The case of the prosecution
regarding the chain of l-thel chstody of thei representative samples, Itheir
transmission to the FSL w1th1n the prescr1bed perlod of tlme and followmg full.
protocols of the tests applled n the FSL, is; that after seizure of the contrabands
by the complamant containing 04 packets, 10 granas from each of the packets has‘
been separated an'd 'sea‘]ed by him on the spot by affixing of three monoérarns of
‘l\/IS’ on each of .the parcel. The ;‘cornplainant after his arrival m the PS h.as
handed over the representatlve samples to Muharnr Wali Ullah PW—I ‘who has
made entry of the case prOperty in Regrster No 19 Ex.PW-1/1 and has kept the
samples in safe custody On 03.11. 2021 the Incharge investigation has collected
the samples from Muhamr for transmission to FSL The Incharge Investrga‘uon
handed over the parcels to Constable Syed Abbas Ali Shah who has transmltted
the same agamst a road permlt certrﬁcate Ex.PW-2/ l and depos1ted the same m.
FSL. After receipt of F SL report Ex PZ the same has been placed on ﬁle by the
10. The complarnant was exammed as PW 3 Mubharrir Wal: Ullah as PW-1,
Mehdi Hassan the IO of the case as PW—S and Constable Shaﬁ Ayaz as PW-4.
All the witnesses have narrated the aforementloned story in their statements.

No_thing contradictory could be extracted from the w1tnesses in their cross
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examinations. It is, therefore, can safely be concluded that recovery and its safe @
custody as well as transmission has been proved.

13. As far as objection of not associating private witnesses is concerned, the

police wifnesses ére aléé bélieved to be éood witnééses as prlvate wiihess-.;:gux{l;ss
some mala ﬁdg is shown on behalf of police witness. Similarly, Section 103 of
Criminal Procedure Code , 1898 has specifically been excluded in the cases under
the Khyber Pakhtunkhwa CNSA Act, 2019 vide Section 231 of the ibid Act;
therefore, the fa‘ilure of the seiziﬁgléfﬁcer olr the investigating ofﬁcer té ass;)ciate
any private 'witness with .the occurrence doeé not adversely affect the caée of
prosecution. As per‘Déily Dairy, the‘complainant was accompéniéd by const'ablé‘s
Shaﬁ AYAZ- and Islam Muhémfnad; one of them had already been examined in the

Court.

14.  Sequel to above, it is held that the statements of the complainant and the

eyewitness are consistent regardiﬁé fh;_a date, time and place of occurrence as well
as the modé and manner.of the reéo.very. The -recovery from thé diréct polssessionn
of accused, its safe cust‘ody‘and traﬁérﬁission as discussed above had been proved.
The scientifié évidence in shape of FSL reports and other circumstantial evi'cliellncej
availab-le oh file is that of sufficient ;legree of cogency; therefore, the'c.o.mmission
of offence is proved by tﬁe prosecution beyond reasonable doubt. Moreso, the
witness.es of prosecutioh are ﬁnanifﬁéﬁ‘é .ré gérding all material faicfs; therefore, the
nﬁndr contrédictioﬁs between the ':s}‘taité;rleht of PWs, cannot be taken -t(') defeat the
éase of prosecution and iﬁ no way cféate .reasonable doubts to shattef the case.

15. | In pircumsténcgs, it is he}d ;;};at the prosecution has b;ucceésfﬁliy préveci
its caée agéinst the accused facing triéi beyond feasonable dpubt.Cénséquénﬂy,

the accused facing trial, Khalid Khan is held guilty for having in his possession
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4000 grams of chars. He is convicted u/s 9 (d) of the Khyber Pakhtunkhwa Control @
of Narcotic Substances Act, 2019; however, while sentencing the convict, lenient:

view is being taken on the scores of first offender; young age; and, the illness of

the convict as patient of blood disorder (chronic anemia and B-12 deficiency) -

determined by thel Sfan_dard Medical Board constituted at the stage of bail.
Accordingly, he is sentenced to suffer rigorous imprisonment for 08 months and
aleo to pay fine of Rs.»500,000/-A (ﬁve iaes). Iﬁ case of defaﬁl;[ of tﬂe payment of |
fine, the accueed shali fﬁnﬁer silffef 'simple imprisoﬁinent for two fnoﬁthe a’hd
seven days: The beneﬁ't of Sectio‘n 382"-B of Code of Criminal Procedure, 189’8 is
‘extended to accused. He is on baﬂ, his bails bonds stand canceied and his sureéies}
are absblved ;frem the liebilities of bail bonds. The case broperty (i.e.,‘ chers be
desﬁ‘o&ed after the expiry of peried provided for a;f)peal/revision. Copy of the
Jﬁdgemeﬁt. is delivered to the accﬁsed foday free of cost and his thumb irhpfessien
to this effect:has .b:e‘.en obfai;le(i: at tﬁe :margiﬁ of ;che oi;def sheet; b‘esi'des, the cAc:)py
of Judgement sﬁall also 'be'issue'd‘:to t‘he bistrict Public Prosecutor in l:ilne with
Section-373 of the Code of Criminal Procedure, 1898 for frce. Case file be
consigﬁed to District Reeofd Roonﬁl,.Ofakzai, after cofnpletlion wi\thin{speciﬁed.
thﬁe. A ‘ .
ANNOUNCED.
29.03.2023

~ CERTIFICATE:

Certified that this Judgment is consisting upon eight (08) pages; each page-has

been read over and signed by me after making necessary corrections therein.
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AD&SJ/JSC, Orakzai at Baber Mela
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