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BEFORE THE COURT OF
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-16/13 of 2022 -

:Date of institution: 26.10.2022
Date of decision: 08.03.2023

Khan Haider son of Mir Haider resident of Qaum Rabla Khel Tappa |
Piyao Khel, v111age InJ awar, District Orakzai. | ‘
e (Appellant/plamtlff)

...versus...
Muhammad Hayat son of Majnun Khan, resident of Qaum Rabia Khel,
Tappa, Be‘hrarn Khel, village Chano Teng, D‘istrict O.ratlez'ai. .
...... (Respondent/defendant)

Appeal against Judgement, Decree and Order dated 24.09.2022,
passed in Civil Suit No. 47/1 of 2020._ :

JUDGMENT -

Instant Civil Appeal has been pgeferred by the appellant/plaintiff
against the Judgment, Decree & Order dated 24.09.2022, ‘;pas_sed. by |
learned Senior Civil Judge, Orakzai in Civil Suit beafing No.47/1 0f 2020;
whereby, suit of the appellant/plaintiff with the title of "Khan ‘I.'-Iai"de‘r Vs
Muhammad Hayat" was dismissed. '

2. | Khen Hetider (hlaintiff hereineftet) hets entered mto contract dated‘
30-08-2016 with Muhammad Hayat (Defendant herelnafter) for payment
of amount of Rupees six hundred (600/-) on the bas1s of forty ton
excavation of coal in the leased area of coal mining. The defendant has
paid an amount of Rupees two lac sinee the date of eomnden‘c'.ehment and
is beund tdlpay the.r'emaining amount .which.wds denie‘d.and the matter
was dragged. to Court in suit for specific performance of contract,’
recovery ot" egreed ’due amount, rendlition of eccdunt::end }nandetory
ihjunetien With-the ptvayer'o.f recovery of noeseSSien in attefnativej '
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3. Defendant/respondent objected the suit on various legal as well as -

factual grounds in his written statement. It was specifically pleaded .th'at

defendant is lease holder of coal mining and had validly entered into

eigreerhent with the plaintiff to the extent of 'using his land. Pursuant to

such contract dated 31-08-2016, defendant had paid an amount of four lac
rupees to the plaintiff through different persons and thus nothing is

outstanding on his part.

4.  The material preposition of facts and law asserted by one party and

denied by other have ‘separatel‘y been put into followiﬁg issues. by thg
leamed Tri;cil Judge.

I :Whethér plainz“ijf have gof a cau.;élof' aétio'n?
ii Whether sﬁit of the plaintiff is timle‘barred?
i, W%ethér the plaintiffs are estopped tO‘;Sae?
zv W?zeiher the plaintiff is entitled to the recovery of an amount of Rs.
500/t0n of coaz excavatedffom }he suit proéérty since 3 1 i05-:20] 6 ti?l th;
;;enldehc"‘y of su.it from the défendant as per the'ag}eemtéi;zt deéd; dated 31-
0820167

v. Wheiher the pl-az;ntiff- is ei;titléd tg the.‘fe.covej;”y of possession of the
suit property in ;he c;'lterndte? |

vfl Whether the pl'aintifﬁ‘ are entitled 2;0 the décree as prayed for?

i Relief? | | e

5. ) Obportuﬁit& oif leadihg evideﬁéé :was accorded to the -p'arﬁes.'
Defendant fa'ilé-c-i’ to appeéf | before the Céurf, hence W;S pl a';ea “and
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roceeded ex-parte. Plaintiff himself appeared as PW-1 produced the

contract relied upon as Annexure-A and closed his evidence.
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6 Mr ihsaﬁ Ullah Khéin Bajngash Advoéate for appellant argued that o
blainti-ff has proved his case on the strength of oral and documenta‘ry' | |
evidence of the sufficient category. Besides, rﬁaterial facté have been.
admitted by the defendant and grant of decree was natural course of :
things. Dismissal of suit is based on non-readiﬁg of evidenéé that has not-
properly been appreciated. The refusal of the decree is the decision beiﬁg
contrary to law may be set aside and suit of the appellant may be decreed.
7. Respondént/défendant failed to but >appearance désp.ite. notice
served énd'fhus no one.réprésented hi;ﬁ in Trial Court as wel:] aé in fhé
Court of Appeal. | |

8. | It haé cétégori.cally Been ‘admittefd by‘th.e ‘deféndan.t m his Wrifté:ti
statement that Contract Deed dated 31-08-2016 has”been: ) ex;ec'ut'ed
bet§veen the parties..Plaintiff alleges :that- he was péid an émouni of
Rupees two lac; whereas, defendant is ofthe stance that he has péid all of
the arﬁoimt woﬁﬁ Rupées four léc and hofhing is balance. |

9. The appfe of discard bétween ttll‘e ﬁafties. thaf had given. t;irth tg
instant litigétioﬁ, is that defendant has termed full payment of Rupees foﬁr
lac; whereas, pla{inti ff céntends that péyrhent was just two lac ‘én:d rest of
the amount is ye£ to be paid. Whether pla"ir.lti ff is ehtitléd for payﬂient of
amount ih line-v_vit}';l the :cibritréct dated 31-08-2616 aﬁd défeﬁdéht '.'h;a.s
wrongly fakén il(;ld of t‘heI Béiancé amoimt énd that Elainﬁff ‘ha's 'w'foi‘?lgl")"/‘
been refused grant of dec;ée, ére the brinie 'ip>oints." of determination in
pending apIAJea'l‘.' | |

10. Keeping in view thé admitted facés (iiécussedl. in par‘égraph No'.é
followed by poin.t.for' detefmination mentioned iﬁ béragraph Nd.9 of thi's*

Judgement, the pleadings of the parties and evidence, when assessed, is
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reﬂecting_t“};at theglalntlffand ‘céntééiiné”.(i‘efél;(i;r_lt .h‘a-<‘i .eﬁtéré;i‘ into
written contract dated 31-08-2016 which is Ahnexure-A; signed by both
the parties and admitted as genuine docum~e_ntl. This alone isisufﬁcient to -
establish probability in favor of plaintiff and would require to be"shattered _
by the defendant but let the evidence of the plaintiff may be consiidere-d:' -‘
for strengthening such probability. The facts of entering into the contract
is admitted in pleadings which is clear, unambiguous and unqualified. The
éd;ﬁitted fact is only relevanf and not conélusive; therefore, the eévide:néé '
produ;:edr has .to bé | éxamined in such coﬁtext. PW-i :'hés. iﬁrodﬁéed
Agreem‘ent Deed as Annexure-A which was produced w'it‘thout any
objection on paﬁ of the defendant. PW-1 has testified on oath lth‘af. an
amount of five lécs is the entire amounf; wherein, he has;“re;cei\}éd a tofeii
of t§v0 lacs rupeés "v.‘v‘ith.three lacs aé balance and unpai-d tsum. ]jefendaﬂt
despéte appeal"aniclzé and sﬁbmission of \;s/rittén statelln'ent fem'aiine'd éb-s'én:f
ahd thez eVidenéé ivbvésArecorAded as ex-parfé.' He heith:e; shatteféd.'thé
problabilityAestab‘lis'hed by the plaintiff -nor' proved his plea of d:éfénsé m
line with Article-118 of Qanun-é-Shaha‘d'at Order-1984. T such manner,
thé plaintif:f haé préved the clase on the strength of oral anci' docunieﬁ';ary
evidence ;léng w1th 4un<‘1uAéliAﬁed‘ and élear ar:llrrilissions (;n pért éf
de.fe.ndalnt‘.‘ | | o

11.  For what has been discussed above, it can safe‘ly'l-aé h'e.:Id that the
léarned Trliai. Cduﬁ has erréd in ‘con'élu'sion drawn;r thét troro, for the
féasoning not baéked 'by prbpér applicaﬁoh of | lai}\) and L'thtlé ot
sustainable. Appeal in hand is allowed and consequently, the impugned

| J_udg’ement.an.d D'ec::ree. dateéi 24-0:9-2022 is reversed. Sﬁit 6f the’plaintif'f

stands decreed as prayed for. Costs shall follow the events. Requisitioned
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record be returned back w1th copy of tl’llS Judgement Whereas Flle of thlS ,
Court be consigned to District Record Roomz Orak,zai as pr’escribed“
within span allowed for.

13.  Announced in the open Court
08.03.2023

Sayed Fazal -
ADJ, Orakzai at Baber Mela

CERTIFICATE.

Certlﬁed that this J udgment is c0n31st1ng upon five (05) pages each

of which has been signed by the undersigned after makmg necessary

corrections therein and red over to the parties.

ADJ, Orakzal at Baber Meia
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