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BEFORE THE COURT OF o
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-24/13 of 2022

Date of institution: 10.12. 2022 .
Date of decision:  15.02.2023 - .

Hayat Hussam and 7 others, all residents of Qaum Ali Khel Tappa ';
Mirwas Khel, village Bakha, Tehsil Upper, DlStI’lCt Orakzai. ) ._
......... (Aggellants/plamtlffs) |

..Versus... T

Gulistan son of Jan Gul and one other, resident va ,Qaum Ali Khel, o

Tappa Mirwas Khel, Tehsﬂ Upper and District Orakzal
(Respondents/defendant )

Appeal against Judgement, Decree and 'Ordeerafed 27.10.2022,
passed in Civil Suit No. 52/1 of 2022.

JUDGMENT
Instant Civil Appeal has been preferred by the appélllléh{s;/‘p.l'zgiihitliff's |
against the Judgment, Decreev & Order dated 27.10.2022, passed b)"/
learned Senior Civil Judge, Orakzai in Civil Su1t bearmg No.52/1 0f2022;
whereby, suit of the appellants/plaintiffs with the tltle of Hayat Hussaln ,'
etc. vs Gulistan etc. was dismissed. B
2. Briefly ‘stated facts of the case are- su(‘;h— that }.)léintit;fs'.I"-Ié')/‘at
Hussain and 07 others (Appellants herein) have filed éuit against the
defendanté (responcienté herein) for declarafion, iﬁjunctiidn andrecml/ery
agéinsic the defendant to the effect that plaihtiffs a;id de.fé-f'ld.ént. No. 1 are
j;)int .o'w’ners of the houvse and landed pro;l)e;tylsitﬁdted at Bakll'ala} %)epar, o
Qaum Ali Khel; ana fhus, entitled to equal shares aS‘Bdtﬁ the" [-)ért:iéSAIarc.e
the owners in posseséion of the said property since their fore-fathers. That

survey under CLCP regarding the suit house was conducted in the yeaf

2018, and the amount worth Rs. 4 lacs, on account of damage was
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reée'ived By the deféndant No. 1. That as per law, émouﬁt would-.h;e'wé'beén' B
distributed amongst the owners agaiﬁst ‘prescribed shares. 'fhat the -
defendant No.1 was asked to pay share to the plaintiff but he refused An = . |
application dated 12-06-2019, was filed before thé ']‘)ep.uty S
Commissioner, Orakzai for the said paymént but was nof acted lupon.
Consequently, a Jirga was conducted on 30-02-2019; whereby, it was
decided that defendant No. 1 will pay an amount of Rs. 80,000/- to. the
plaintiff. The Jirga verdict was not honored that necessitated institution of
suit.
3.  Defendant/respondent objected the su(it'dn'various- legal as well as
factual grounds in his written statement. It‘was speciﬁcal]yfpleac;ied by
contestiﬁg defendant that the pafties have partitiohed joint holdiﬁgs s_ihcé
long and everyoné is residing in his o{zvn’dWel;ling house 51tuated Eat'
different places. He negated the stance of Jirga condlucted‘ be&een the
parties and termed institution of suit as for grabbing mbﬁeyl ffofn | '
defendant without any justification. |
4. The material preposition of facts and law asserted by one party and
' deﬁied by other have separately been put iﬁto followiﬁg issues lby'thé

léafned Trial Jud-ge.h |

z Whethef plaintiffs have got a cause of action?

ii. ) Whethe(‘ the plaintiffs are estopped to .;ue? ;

i:ii. ; .Whether the ;uit of the plain.tiﬁfs is time.barr;e;d? S

iv.. | Whéther the suit house in the joint ownership and possession of the

parties since Zong?
S f T.. | :Whether -t-he defendanf No. 1 hag }erceived 'an:: amount o'f.- I'

Rs.400,000/- under CLCP survey and the plaintiffs are entitled to receive




their share in the said amount to the extent of Rs. 80, 000/- as per the Jirga ‘

deciéion Dated 30-12-2019 from the defendant No. 1?

vi.  Whether the plaintiffs are entitled to the decree as prayed for?

Vii. | Relief? |

5,~ Opportunity of leading evidence was accorded to both the parties.
Seizing the opportunity, plaintiff produced as much as three witnesses 1n :
evidence including attorney of the plaintiff examined as PW-1 who
ekhibited Jirga Deed Ex.PW-1/I. Syéd Shabir Husiéaiﬁ being J.irga
member ;Jvas produced as PW-2; Whefeés, 'Abcliiul Akbar being second
Jirga Member was Aexarnined as PW-3,"On furn? def;er'ldants “hei.d: alsq .
produced one person in support of their plea taken in defense. Learned

counsel represeﬁting parties have been heérd and suit was dismissed :
which is imi)uéned by the plaintiffs in fnsfanf éivil appeéi.' |
6.  Mr. Abid Ali Advocate for appellants argued that plaintiffé have

provea their ca;:e on the strength of oral Vand ‘docume'ntatry évideﬁce of thé '
slu'f'ﬁjciént ‘calte‘gory. Besides, material facts have been édr:rlitted by tflé

deféndants ahd gfant of decree Was natural VC(‘)u.i‘sle of th;ihgs. Dismissal of

suit is based on non-reading of evidence thaf‘has not prbpériy:fbeeﬁ

éppreciated.' The refusal of the decree is the dec;sion beiﬁg C(;ritrar; to ‘la'v&:/ o
ma;/ be set aside and suit of the appellants may be decreed.

7. . Mr. Sana Ullah Khan Advocate representing reépondeﬁté !résistéd
the stance of opponent by stating that form of suit V\;as:'r;eqﬁilied t(; bethat E
o‘f specific performance of contract rathéf declaration éna reclévériy'..v The
partieé beihg residin‘g in -separate houses is fac;c aéimitteci V\‘Ihi.Clh is . .
sufficient for dismissal of suit. He added that there is niat!ériéI

contradiction in the statements of the plaintiffs' witnesses and suit was




* rightly dismissed. The appellant has indulged the defendants in litigation
and protracting it for‘ no justifiable reason with mala fide. He prayed for
dismissal of appeal on additional score of limitation as well.

8. The parties have admitted some facts either in th‘.eir pleadings or in 4
evidence. Plaintiffs and contesting defendant are sharing a common
predecessor in interest for being nephews and uncle interse. They have
inherited property from a single source that is the grandfather of the
plaintiffé and father of defendant. It is further being admitted that :stn;vey
for assessment of damage in Military Operatibn has been cdnduéféd arlnd
aﬁ amount of Rs. 400,000/- has been paid to the défendémt at contest.

9. The apple of diséard between tﬁe parties that };ad gi:vén' ‘birtl;l to
instant litigation, is that defendant has refused to pay the alle:g;ed: Share of
thé pléintiffs in fhe total cbmpensation ambunt worth Rs 400,0(.)107-.' The
;)wnership of appeliant is being claimed on the basis of .inhéritance;
whére;s, ownership of the respondents/aefendants has al go beeh admitted
to the extent of his share. Defenda-ht/respolndent termed it as sole
ownership for being ancestral property partitioned siné:e' lbng§ v{/hereas,
suit of the plaintiff was named harassment with the object of grabbirig
émount. Whether plaintiffs are entitled for payrriént ‘0% c;)mpénsatioﬁ
amount to the extent of their 'shares on the score'o‘f ‘inlzle.rivtance and
deféndaﬁt has Wroné,ly taken hold of the ;Jvhole an'lount':"anci tiiat i)iéintiff
has w‘rongly~ lbeen refused grant of decfee, ére thedpl"in’ie' points of |
determination in peﬂding appeal. | |

10. Keepiﬂg in view the admitted facts di.scuésed in parzagfapﬁ Noy.'8
folll'owed by point for determination mentionea in paragrépﬁ No.9 lof Ath‘is

Judgement, the pleadings and evidence of the parties, when assessed, is
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| reffecfing ,that the p_laintiffs and -contesting defenda_nt' }are' consangulne
beihg r-genetical]y re’lated to each other. The property is inherited and
partles bemg nephews and uncle are enjoymg such 1nher1ted property .
from smgle source of inheritance. This alone is sufﬁclent to estabhsh o

probability in favor of plaintiffs and would require to be shattered by the

strengthening such probability. The parties are genetically related to elach '
other and all of the properties possessed by every descendant is inherited
are facts admitted in pleadmgs as well as.m evrdence whlch is clearl_iit':_
unambtguous and unquahﬁed. The admltted facts are only.relevant and o
not co.ncl'usive' therefore, the evidence produced has to.beexamined m
such context. PW-1 has produced a Jlrga Deed EX. PW—I/ 1 Wthh was
exhlblted without any obJectlon on part of the defendants ThlS Ji irga Deed |
transpires that an amount of Rs. 100,000/- was decided to be patd to the
plalntlffs out of total compensatlon amount of Rs 400, 000/ ; whereas, an
amount of Rs. 20 000 shall be deducted from such total as damages on
account of mlsplacmg goat owned by the defendant Two Jirga Members

appeared before the Court and testlﬁed the conduct of Jrrga as PW 2 and

Rs 20,000/- and payment liability of Rs. 80 000/- to the plamttffs ln such
manner, ‘the p]amtlffs have proved the case on the strength of oral and
documentary eytdence along with unqualtﬁed and clear admissions on
part of defendant. To shatter such probability, defendant relied on h"is' sole
statement recorded as DW-1 which is mere assertlon w1th0ut any
corroboratron through oral or documentary ev1dence He admltted the fact b

Q & .
of relatlon of the partles and the status of Ianded prOperty belng mhented

defendants but let the evidence of the plaintiffs may be considered fo_r .

PW 3. They conﬁrmed the fact of the conduct of Ti irga, the deduct1on of -"‘ ‘




and had taken a specific plea of defence that everyohe is r_elsiding: ina.
separate house. First of all, this is unclear plea éf defensé fofj the reasoh
| that living in a separate house is by no sketch of imagAin‘atiori.la nggatidn :
of the joint ownership nor it is conclusive proof of private parti_'t.ioln. If this
defence plea, which is unclear and ambiguous, ‘is being considered as plea
of private partition taken place; even then, the specific plea taken in
defence has to be proved by the defendant in line with Article 118 of the
Qanun-e-Shahadat Order, '1984 and defendant badly failed ton discha;trge
such burden. | |

11. As far as legal qﬁestions rais.ed‘ i)y defe":.ndaht are ébﬁcerhed, ‘
objection to form of suit'is 41'10'[ abpealing to mind as there i$ no contractual
obligation between the paﬁies for which plaintiffs were required to file
suit for specific performance of contract. The frame of sﬁit aﬁd fhe for;n '
of suit are having no issue at all. Similarly, on‘ limitation, ;:)étition for
condonation of delay has béen annexed lto the appeal which sp.eal'<s: ‘i‘a‘bo'ut
eleven days delay in preferring appeal on the ground that brother of
appellant No. 1 was admitfed in hospifal gr;d that his father, twc.)' sisters in
law and other relatives were hospitalized being injured 'v(fhi.ch. caused éuch
delay. Section-5 of the Limitation Act, 1908 is enébliﬁg proviéic;ri i\;hich
requires to be construed liberally; theref6ré, the reason.assignéld fbr!ciieléy
is being considered Sufﬁéient céuse by this Court for c:ondoini'flg delziy éf _
eileveﬁ days. |

12.  For what has been Aiécussed abc;vé, it can‘safely be hel.d.tha:t the
learne;d Trial Court haé erred in concluéiori.drawn; that té)o, for the
reasoniﬁg not backed by préper appliéatibﬁ‘ of laiy\; anéi thusl; not

Sustainable. Appeal in hand is allowed and consequently, the impugned
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) u-d»genient.;and-]'—)ecree dated 27-10-2022 is reversed. Suit Oﬁthe pi_ai:ﬁtiff .

stands decreed as prayed for. Costs shall follow the events. Ke'quisi:tioned
record be returned back with copy of this-Judgément; w}}ereefs_,~ F ilé _o‘f ;thi:s

~ Court be consigned to District Record Room, Orakzai as prescribed

Sayed Fazal Wadood,
"ADJ, Orakzai at ‘Baber Mela

within spah allowed for.

13. Announced in the open Court
15.02.2023

CERTIFICATE.

~ Certified that this Judgment is consisfiﬁ'g upon seven 07) p.a'ge‘s"; ”
each of which has been signed by the undersigned after making necessary (‘ B

corrections therein and red over to the parties.

Sayed Fazal Wadood; "
ADJ, Orakzai al Baber Mela -
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