IN THE COURT OF SAMI ULLAH,
JUDICIAL MAGISTRATE-I, ORAKZAI AT BABER MELA

CAsENO. . 6/20F2022
DATE OF INSTITUTION - 13.05.2022
DATE OF DECISION : 09.02.2023

THE STATE THROUGH MUHAMMAD ZUMAN S/0 KOHAT KHAN, R/0 QOUM |

RABIA KHEL, SAMANA GHOZ TANG, DISTRICT ORAKZAL

(Complainant)
VS

L. ZAHIR SHAH S/O MUSAFER GUL, R/O QOUM RABIA KHEL, LAKHTI'.
BANDA, DISTRICT HANGU.

2. AZIZ UR REHMAN S/0 KHIAL AJAB KHAN R/O QOUM RABIA KHEL -

. DARWEZI KANDOW LAKHTI BANDA DISTRICT HANGU

e — (Accﬁsed Facing Trial)

Case FIR. No 06  Date 21.03.2022 U/S 381A and 34 PPC Registered at Police
Station Ghiljo. ‘ :

Present: Nisar Ahmad, Assistant Public Prosecutor for complainant.
: Mr. Khurshid Alam Advocate, for accused facing trial.

JUDGMENT:
09-02-2023

1. This judgment Will dlspose of the 1nstant case reglstered vide FIR
No. 06, Dated 21.03.2022 U/S 381-A an& 34 PPC, at police station
Ghiljo, whereby the accnsed faced trial before this court.

| 2. Brief facts as per contents of FIR are that comnlainant Muhammad

Zaman reported the matter to local pohce through Nakalmad No.10

16.03.2022, he went to check the supply of water for the purpose of

irrigation which was powered by two transformers, as supply of water

was interrupted. After inspection of transformers, it was revealed that
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l%oznamcha dated 17.03.2022 regardmg the occurrence that on
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some unknown person had takeéh @way the coils of transformets. On

~ the basis of report of complainant, inquiry in the instant case was

initiated by local police. Du‘r_iﬁg inquiry the complainant recorded his

statement /s 161/164 Cr.P.C in which he charged the above stated
accused for commission of offence. Resultantly FIR bearing No.06

dated: 21.03.2022 was registered u/s 381-A/ 34 PPC in police station

, Ghiljo,Orakzai. Both the accused were arrested and later on were

- released on bail.

. After completion of inveétigation,‘complete challan was submitted by

prosecution against the accused.

Accused were summoned and legal formalities under Section 241-A

| ‘Cvr. PC were complied with. Accused were forrhally indicted to which
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they pleaded not guilty and claimed trial, afterwards prosecut'ion‘ was

directed to produce its evidence.

. Prosecution produced total eight (8) witnesses to prove its case

against the accused.
Prosecution was given ample opportunity to adduce its evidence as it
desired. Prosecution produced the following evidence;

‘Nagalmad No.10 Roznamcha dated: 13.07.2022 is
ExPW U/1. ‘

Cash memo is Ex PW-2/1 =

Record Register Photocopies consist of two pages is
Ex.PW-2/2. - |
Copy of CNIC of Muhammad Arif owner of ZXMCO is
Ex.PW-2/3.

V. - Application for custody is Ex.PW3/1.
VI. First site Plan is Ex.PW-3/2.
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VIL.  Second site Plan is Ex.PW-3/3
VIIL  Identification Memo is Ex PW-3/4.
IX.  Parcel No.01 is Bx. P-1.
-~ X.  Parcel No.02 is Ex. P-2.
XI. " Recovery Memo is Ex.PW-3/5.
XII. Recovery Sketch is Ex.PW-3/6.
XIIL Applic:ition for recording confession is Ex.PW-3/7.
XIV. Addition of section 381-A PPC is Ex PW-3/8.
XV. Captured picture and recoveries of stolen property which
‘are 6 in number are Ex.PW-379 to Ex.PW-3/14.
XVL | RecI(')veréd Motoréycle is Ex. P-3. |
" XVIL  Possession of two Transformers 50/50 KV .each in
presence of marginal witnesses vide recovery memo and
prepared site plan are Ex.PW-5/1 and Ex.PW-5/2. |
XVIIL  Application for production of complainant before dourt
of Judicial Magistrate Orakzai is Ex.PW-5/3.
XIX. Registration of FIR against the accused is Ex.PW-5/4.
XX. Joint card of arrest of both the accused namely Zahir
' Shah and Aziz Ur Rehman is Ex. PW-5/5. |
XX Complete challan is Ex. PW-5/6

XXII. Statement of Muhammad Zuman ws 164 CrP.C is

Ex.PW-7/ 1.

~ 7. Then after, on 14.01.2023, the learned APP for the state closed
the evidence on behalf of the prOSecutioﬁ. :

8. Statement of accused?on baii u/s 342 Cr.P.C was recorded Wherein

he neither opted to be examined on oath w/s 342(2) of the Cr.P.C

nor he wanted to produce any evidence in his defense.

(‘\\\)Q “x\z\ >
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9.  After ‘conalusion of ‘t:ria”l, arguments of the learned counsel for the
: alccused‘ facing trial 'a:nd of the APP fot the complainant haard'and
- record perused.
10. | The accused is charéed with the offence u/s 381-A antl 34 PPC.
- Sac.BSi-A PPC deals with theft of motor vehicle and tha section
alsa deals with theft of transformer etc. Sec 34 PPC deals with
common ihtention. |
1‘1. Keeping in view, tha record oh ﬁla and the depositions hf PWs,
the prlo"Secﬁtion'i;s reauired to prdva its case against the ':accused
beyond reaaonable _doubts. -The é'ss‘ence of the p‘rosebutor
evidence is givan below: - . | |
12.  PW-1is the statement of Abdtll Manarn who stated that du"ring the
relevant days he was posted as Muharrir at PS Ghiljo. He:"entered ,
the répart of complainant 1n Roznamcha as Naqalmad No.10
which is .Ex.PW--l/ 1'. On the basis of raport the SHO cohcerned
started investigattoh and reho'vered the case property wh;ich was
| handed over to lhim, artd the same was entered in ‘registerNo.I9. |
: 13. PW-2 is the statetneht of Muhammad Arif, ov;fner of Zxrhco bike
center who stated that on 21 .012.2022' I sold the motorcycie to the

accused namely Zahir Shah while Aziz Ur Rehman was guarantor

: V 1n the sale agreement. He further stated that on 14.03. 2022 the
D‘)’ -

50({\ \3 “i}lsed informed me about the theft of the bike in questlon on

0\4\\; \.@'a :

and I advised them to lodge report in the concerned police station.

14,  PW-3 is the statement of Abdul Malik, who is investigation

officer in the instant case and stated that in the relevant days he
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was posted at PS Ghiljo as SI/OIL After obtaining police v'custody

“of both the accused; they showed willingness for pointation of |

pléce of occurrenée and a place where they kept the stolen |
property. And.stated.‘that upon pointation, I recovered 24 bundle
coils of wires, 4LT coils and a XIMCO made Motorcyclé. It was
revealed in investigaﬁon that the recofze'red motorcycle was used
in the commission of offence. The recovered motorcycle is at
present handed overl to the accused on Supardari. And further

stated that after completion of investigation, I submitted the case

" file to the SHO concerned for submission of complete challan. In

cross examination PW-03 has admitted that 'he has not asgociated
>any WAPDA ofﬁciais in overall proceedings of the instant case.
He also admitted that he has not associated any private witness in
pointation of piace of occurrence and recovery of stolen pfoperty.
PW-4 is the statement of ASI Shah Jahan PS Ghiljo, District
Orakzai who stated that in his presence the accused é(;nfessea
their guilt and Wished to point out the place of occurrence and the
place where they kept the stolen property. Further state& that he

accompanied the 10 of the present case to the spot of recovery

o\
W\the recovery was made in his presence. In his cross

examination, he also admitted the fact that no private witness was
associated in the recovery of stolen property. He also stated that
the single coil of trarisformer was shifted from the place where it

was ditched to the road with the help of 5/6 persons.
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PW-5 is thé statement of Muhammad Ibrahim SHO, at PS Ghiljo,

who stated that on r%m ‘of complainant Muhammad Zaman hé- =
starte(i inquiry of the 'instant case and visited the place of
o'ccurrence, where he took into possession two transformersr
Moreover, complainant in his statement Under Sections 161/ 164
Cr.P.C charged both the accused for commission of offence.
However, PW 05 in his cross examination has stated that the
complainant had not disclose the source éf informatioﬁ dué to
which he chérged the accused. Further stated that after cor.iilpletion
of inquiry and taking in possession the skeleton of transforrhers;
he had registered the FIR and entrusted inveéti gation in the instant
case to the IO concerned.

PW-6 1s the statement of lhsan Ullah, who was p(-)'sted‘ aé :
constable at PS Ghiljo, in the relevant days. He stated thaét he was
present at the time when skeleton of two transformers were taken
into possession by the SHO concerned, who prepared rlecovery‘
memo which is signed by me as a marginal witness. PW-06 in
his cross examination stated that usually the transformer cannot
be lifted by two persons to the ground. |

PW-7 is the stafement of Muhammad Zaman, who is
complainant in the instant case. He stated that on 16.0:‘3.2022 :

while inquiry about interruption in supply of water, he found

o \%)th the transformers laying on ground and some unknown

accused had taken away coils from the same. That he réported ‘

the matter to the police through Nagalmad No.lO‘ dated:
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17.03.2022 and on 21.03.2022, T recorded my statemerit u/s 164 ®

" Cr.P.C before the C(S:uft éna‘cﬁarged éécused namely Zahir Shah :
and Aziz -for lc.ommission of the offence. In .his Cross
examination "he' state;d he is not the eye witness of the 6cci_1rrencé
and has reported the matter to ﬁolice with delay of one ciay‘. He

~also stated that he has not informed WAPDA Officials.
Moreover, he stated that he has ente'red into compromise with

- the accused and do not wish to further prosecute the accijsed in

~ instant case. |

| 19. PW-08 is statement of Abdul Rehman who is Ver'iﬁerv'of the

report of the bomplainant. He stated that his statement wﬁs
recorded by the IO concerned. He verified the thumb inip:ression'
on report of the complainant.

20.  On closure of statements of accused U/S 342 Cr. PC were
recorded wherein they pleaded not guilty and did not wiéh to bé |
examined bn oath. |

21 It is established 'pririciple of llaw that prosecution must prove its

case against the accused béyond reasonable doubt. Insofar as the
instant case is concerned, the alleged occurrence took piace on
16 03.2022 and it was reported to the local police on 17.03.2022.
g& Delay has not been explal’ned Moreover, Complainant, in his

cross examination, stated that he has entered into compromise

with the accused and do not want to further prosecute the
accused. Furthermore, when the occurrence was reporte-d to the

“local police through Nagalmad No.10 dated: 17.03.2622, the
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' omplamant has charged unknown accused but in his statement

-Under Sectlon 164 Cr P.C which is Ex.PW 7/1, therem he has

charged the present accused. PW-OS in his cross exammatlon has

. admitted that the complainant has not disclosed the source of '

information on the basis of which he has charged the accused.

~ And complainant in his statement as PW-07 has also not given

~ any plausible reason for charging the accused in the instant case.

Coming to the recovery made by the IO concerned, no private
witness was associated with the same recovery. The same fact

has been admitted by the IO concerned in his statement as PW-

- 03. It is also pertinent to mention here that the motorcycle

recovered alongwito case property is not plausible to prudent
mind, as to why the said motorcycle was laying in the J urlgle un-
attended front the date of occurrence to the date of ‘re"coveryv.
Moreover, PW-02 in his statement recorded that the eccused
namely Zahir ‘Shah" reporteti the theft of the motorcycle in
question to him and he advised the same to lodge report to the
local police of Hangu (as t}te‘accused reside in‘District Hangu).

Both the accused in their statement Under Section 342 Cr.P.C

e\3 ‘x\a\%as taken the plea that the motorcycle in question was stolen and

to that effect they have also lodged FIR in PS city Hangu. They
also stated in their statement that the FIR was produced before
the IO concerned in investi gation but the same was not piaced on

file. It is also pertinent to mentioned here that both the accused
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24,

25.

reside in District Hangu and the occurrence took place in District

Orakzal. o
PW-04 and PW-06 in their statement has recorded that the weight
of transformer and coil is such that they needed more than two

persons to lift and move it. PW-04 also stated that théy lifted

- single coil of transformer with the help of 5/6 persons and moved

it to the road. It is not appealing to prudent mind that such weight
could be lifted by the two accused. Even the motorcycle in
_question could not have moved such Weight. , |
Moreover, as the transformers in question was not | private
property and the complainant is private person but no V:VAPDA
officials were associated in the instant case. |

Prosecution was bound to prove its case against the accused

. beyond any shadow of doubt but there are so many dents and

doubts in the prosecution case, benefit of which goes to the

accused facing trial. Moreover, the whole prosecution case was

based on circumstantial evidence which did not connect the

);51/5 accused to the commission of offence and the accused has also

oo\ A\)\‘j“ﬁ
%'3 Y a2t

“nat confessed their guilt. Prosecution failed to prove its case

wz\?>\

(,\*l‘ &@0‘9 against the accused facing trial.

@‘ 0\“3’,

26.
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As prosecution failed to prove its case against the accused beyond
reasonable doubt, therefore, accused namely Zahir Shah S/O
Musafar Gul and Aziz Ur Rehman S/O Khial Ajab Khan are
héreby acquitted fI‘OIIjl the charges leveled against them. They are

on bail. Sureties of accused are discharged from their liabilities.
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Case property be dealt with as per law after expiry of period of

B ~ appeal/revision.

27,

Case file be consigned to District Record Room, Orakzai after its
:compl'etion and necessary compilation within the span allowed
for.

. Announced .
09-02-2023 % .

* Judicial Magistrate-1,
Orakzai at Baber mela

- CERTIFICATE

Certified that this judgment of today consists of ten (10) pages,

each page has been read, sighed and corrected by me where
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necessary. -

Sami Ullah
Judicial Magistrate-I,
Orakzai at Baber mela
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