BEFORE THE COURT OF
ADDITIONAL DISTRICT JUDGE, ORAKZAI AT BABER MELA

Civil Appeal No. CA-19/13 of 2022

Date of institution: 16.11.2022
Date of decision: 16.01.2023

1. Ghazi Marjan son of Rehmat Gull, resident of Ghundaki Qaum
Shekhan, District Orakzai.

2. Khayal Man Shah son of Peer Badshah, resident of Ghondaki, Qaum
Sada Khel, District Orakzai

3. Sharbat Khan son of Nek, resident Qf Qaum Mala Khel, District Orakzai

............................ wevreiiii. (Appellants) -

1. Khawidad Khan son of Jafar Khan

2 Gulab Khan son of Khayal Shah

3 Meena Jab Khan son of Muhabat Khan

4. Haji Khayal Shah son of Mena Jab Khan

5 Haji Jaffar Khan son of Muhabat Khan

6. Muhabat Khan son of Mena Jab Khan

(All residents of Qaum Mishti; Tappa Char Khela, Kandi Nazar Khel, Oat
'Mela, Tootkot, PO Ghiljo, Tehsil upper, District Orakzai).

7. Haji Mena Dar son of Sher Haider

8. Fazal Akbar son of Naseel Khan

9. Man.Khan son of Bait ﬁliah

(All residents of Qaum Mishti, Tappa Mamozai, Kandi Nazar Khel, Oat Mela,

Toorkot, PO Ghiljo, Tehsil upper, District Orakzai)

........ SRR TR (Respondents)

Appeal against Judgement, Decree and Order dated 08.10.2022 in ClVll
Suit No. 30/1 of 2022

JUDGMENT

b Instant Civil Appeal has been preferred by the appellants against the
Judgment and Decree dated 08.10.2022, passed by learned Civil Judge-l,

Orakza1 in Civil Suit bearing No. 30/ 1 of 2022; whereby, the su1t of the
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plaintiffs/respondents with the titlé of "Khwaidad Khan etc. Vs ‘Ghazi Marjan '
etc." was decreed.

2. Briefly stated facts of ti‘ue case are such that the plaintiffs Khawidad
Khan etc. (respondents herein) have filed suit against the defendants
(appellants herein) for declaration and injunction of the landed property
measuring 10 Jerib, situated in‘ Tor Coat Ghiljo. The disputed property has
been purchased by the predecessors in interest of the plaintiff from
predecessors in the interest of défendant No. 4 to 6 in the year 1978. Later on,
thé person hailing from Sada Khel Qaum has disputed its ownérship which
was resolvéd in favour of ‘plainiiffs on aaministration of special oath by 10
persons. Since that, the land in dispute is i-n exclusive ownership and
possession of the plaintiffs. The defendants have restrained the process of
cultivation in the propeﬁy which nécessitj?,lted presentation of suif. Posysession
in alternative was sought in case of dispossession during pendency of suit.

3.  Defendants/appellants on appearance objected the suit on various legal
as well as factual grounds in fheir written statement. It was 'speciﬁcally
pleaded that they are in possession’ of the prbpérty since long and are owners
as well. | |

4, The material prepos;iticé;l bf fécts and law'a'sserted by one party and

denied by other have separately been put into following issues by tHe_then

learned Trial Judge.
1. Whether plaintiff has got a cause of action?
ii.  Whether plaintiffs are owner in possession of disputed property which

their predecessors purchased from predecessors of defendants No. 4 to
6?
iii.  Whether defendants No. 1 to 3 are owner in possession of disputed

property since long time?
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iv.  Whether plaintiffs are entitled to the decree as prayed for?

V. Relief?

5. Opportunity of leading evidence was accorded to both the parties.
Seizing the opportunity, plaintiff produced as much as eight‘ pers‘olns n
evidence exhibited Igrar Nama and Jirge Deed as Ex. PW-Z/ 1 and 3/1; where
after closed it. On turn, defendants had also produced three persons in support
of their plea taken in defense. Learned counsel representing parties have been
heard and suit was decreed which is impugned by the defendants in instant
civil appeal.

6. Mr. Noor Kareem Khan.(.)rakzai Advocate for appellants argu-ed that
disputed land is joint lot of the defendants and they ére in pésséséion since
long.' The evidence of the plain"éiffs was deficient and grant of dec;reé ‘was
result of non-reading and misreading of evidence. The impugned Judgement
is based on non-appreciation of evidence and wrong applicatioh of law. He
concluded that the Judgment in question may be set aside for beingAillégal and
appeal in hand may be al}owed.

7.  Mr. Abid Ali Advoéate repreéenﬁing respondents resisfed thé s&mcé of
opponent by stating that the predecessors of the defendants havlev hefl-nciiedlover
the vacant possession of tﬁe suit prOpellty to the predecessor of the plaintiffs
on complefion of a valid sale tranéaction concluded some five decades back.
The right of the plaintiffs was initially denied in 1982)83 which wés referréd
to Jirga for its resoiution. Ten‘ male members of the famiiy have been
presented for .admini‘stration of special oath. Four out of ten have been
administeredloath aﬁd rest of'the memBefs have been res:[rained-;lot‘ to take
oath as the opposite party was‘ satisfied from ihe proceedingé. D'o,cu;nentary
evidence in shape of Ex.PW-i/Z and 1/3 is alsb available’ o-tn file. 'fhe

Sefendants have neither oral ev1dence nor documentary evidence in support
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of their plea and their denial is_ evasive. The plaintiffs have rightly approached
the competent forum of Civil Court Orakzai for rédressing grievances which
was allowed in shape of decree. The appellaﬁfs have indulged the plaihtiffs in
rounds of litigation and prdtracting it for no justifiable reason with mala fide.
He prayed for dismissal of appeal.

8. Whether plaintiffs have no nexus with the ownershiplof the disputed
property Which has wrongly been granted decree is the prime point of
determination'in pending Civil Appeal.

9.  The pleadings of thé péﬁies; issues framed and evideﬁée va"dduced
thereon, when assessed in.light bf the professional assistance of the coﬁnsel
representing parties, are reflecting that fhe ownerﬁhip of plaiﬁtiffs is proved
through direct oral evidence of independent witnesses. They have
categorically testified that the property in dispute is ownefship of the
forefathers of the plaintiffs whibh devolved upon the plaintiffs ‘as iﬁherited
legacy. It is Worth mentioned that both the witnesses have been given positivé
suggestions In cross 'examina.tion which coﬁﬁrms the OWI"leI;Ship: of thé
plaintiffs and thus operate as ;admission on part of defendants; Thi; direct
evidence of the plaintiffs is supborted by documentary evidence iﬁ shape 6f
Igrar Nama and Jirga Deed Ex.PW-2/1 and 3/1 clﬁbbed with conceding
statement of defendaﬁts No. 4 to 6 recorded before the Court on 06-01-2021,
had sufﬁci,ently establiéhéd pfob'abiiity in favor of plaintiffs and succéséfully
shifted the onus of proof tolde‘;feﬁdants.' The defendants have prociuced threé
witnesses including the defen'dant himself but none of them could have
hattered the probability so estéblished as this ié the matter of preponderance
o pl;obabiiiity where the weight of the defendants' evidence is far below.
Furthermore, the possession of piaintiffs over the dispﬁted land is admitted

fact and was not required to be proved at all. Hence, it is very clear to hold
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that the probability established by tﬁe_plaintiffs hés not belen shattered and the
plea taken in defense has not been proved. As far as legal questions raised in
Appeal are concerned, the question of limitation is out of question éit all that
has mechaniéa]]y béen irllserted without justification. ’Similarly, question of
non-joinder or nﬁisjoinder is not fatal per se. The Court is empowered by law
to add or delete the person wrongly impléaded or not arrayed as party. There
was no need of either adding or deleting any party as all the nec;essary parties
are on panel and objection so raised is liable to be over ruled. More ;0, every
material preposition of fact and léw asserted by 6ne party and dénied by other
has separately been put‘ into issue and determined by learned Triél Judge and
thus ground of Appeal regarding non-determination of every issu'ef 1s just
fabrication of paper héving no faﬁtual and legal Background.

10.  For what has been above, it can safely be concluded that the learned
Trial Court has properly appreciated the evidence and rightly péssed the
impugned fudgement and Dé_:c_:re;e dated 08.10.2022. Consequently, a‘s‘the
Judgement under appeal does not warrant interference; therefore, tﬁé ’appeal
in hand standg dismissed. Costs shall follow the events. Requisitionéci record
be returned with copy of this J ﬁdgement; whereas, File of this | C'ourt. be
consigned to District Record ARoom, O;akzai as prescribedi within span
allowed for.

11. Announced in the opeh Court
16-01-2023

ADJ, Orakzai at Baber Mela

CERTIFICATE.

Certified that this Judgment consists of five (05) pages; each of which

has been signed by the undersigned after making necess corrections therein

and read over.

Sayed Fazal Wadood, -
ADJ, Orakzai at Baber Mela




